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Rospert H. Lucas 


Commissioner of Internal Revenue 


Whose resignation is expected in view of his prospective appointment as 
chairman of the executive committee of the national Republican organization 
to take over the active work for the approaching congressional campaign. 
Senator Simeon D. Fess, of Ohio, is slated to be chairman* of the Republican 
National Committee to succeed Claudius H. Huston. 
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Special Assessment Cases in the 
Courts and in the Board 


Number 8 


By ALBERT E. JAMEs* 


ECISIONS of the Courts dealing with special as- 
1) sessment, or technically speaking, with the 

determination of tax liability under Sections 
327 and 328 of the Revenue Acts of 1918 and 1921 are 
comparatively few, but those few cases are highly 
significant. 

In Williamsport Wire Rope Com- 
pany v. United States, 63 Ct. Cl. 463, 
the Court declined to review tlie 
determination of the Commissioner 
of Internal Revenue that the tax- 
payer was not entitled to special 
assessment. This case was _ re- 
viewed on certiorari by the Supreme 
Court which not only affirmed the 
decision of the Court of Claims but 
further undertook to point out the 
distinction to be made between the 
jurisdiction of the Court of Claims 
and that of the Board of Tax Ap- 
peals over cases of this character. 
(48 Sup. Ct. 587.) In the course 
of the decision the Court said: 

The Board of Tax Appeals was cre- 
ated to perform the administrative func- 
tions theretofore discharged by the 
Committee on Appeals and Review 
which the Commissioner of Internal 
Revenue had established in his office. 
* * * The granting of these powers of 
review to the Board of Tax Appeals did 
not change the character of the appeal. 
And it affords no reason to conclude 
that Congress had intended that the Court of Claims and 
the District Courts should also be authorized to re-examine 
the decision of the Commissioner on questions of the char- 
acter here involved. 

It is true that, unlike the Committee, the Board of Tax Ap- 
peals is not a part of the Bureau of Internal Revenue. The 
Board is an independent agency. * * * Its sole function 
consists in reviewing, on appeal, determinations of the Com- 
missioner under the revenue laws. The fact that the Com- 





_ * Of the District of Columbia Bar. Former member of Board of 
Tax Appeals. 
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missioner is a party to all cases before it enables the Board, 
by rules of procedure which it has developed, to leave to the 
Commissioner the initial determination of many questions re- 
quiring the use of facts not in the record. Its limited, speci- 
alized functions enable its members to acquire the exten- 
sive special knowledge and the specific experience essential to 
a sound exercise of judgment in dealing 
with questions arising under sections 
327 and 328. 

Preceding the decision of the 
Supreme Court in the Williamsport 
case, supra, the Court handed down 
its decision in Blair v. Oesterlein 
Machine Company, 275 U. S. 220, 
wherein the Court in effect affirmed 
the position taken by the Board in 
appeal of Oesterlein Machine Com- 
pany, 1 B. T. A. 159. The Board in 
that case asserted its jurisdiction 
and its right to review the decision 
of the Commissioner in special as- 
sessment cases. 


With the decision of the above 
two cases by the Supreme Court, 
two rules of procedure were un- 
mistakably laid down, first, that no 
taxpayer could have a review by 
ordinary judicial process of a deter- 
mination of the Commissioner 
under Sections 327 and 328 and that 
the taxpayer could have such re- 
view through the filing of a peti- 
tion with the Board of Tax Appeals. There re- 
mained, however, the very important question, 
whether pursuant to the revenue act of 1926 the tax- 
payer could have his special assessment rights re- 
viewed by the Courts in the event the Board of Tax 
Appeals affirmed the Commissioner. The procedure 
under such a system would be an appeal to the 
Board, a review by the Circuit Court of Appeals and 
ultimately certiorari to the Supreme Court. 
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One case has been decided in the Circuit Courts 
adversely to the above procedure, this case being 
Cramer & King Company v. Commissioner, decided 
by the Third Circuit, April 2, 1930, — Fed. (2d) —. 
In this case the Board of Tax Appeals, 13 B. T. A. 
399, denied special assessment to the taxpayer and 
the taxpayer sought review in the Circuit Court. 
The Circuit Court, holding that the Commissioner 
was exercising an administrative discretion, says: 

This was an act of administrative discretion for which the 
Commissioner did not need to give a reason and we have no 
jurisdiction to review his refusal. 

For reasons more fully discussed hereafter, the 
writer believed this decision to be at least sound as 
a matter of policy. An ingenious argument can be 
made for the review power. The Board was created 
as an independent agency to review the decisions 
of the Commissioner. Circuit Courts were given a 
reviewing power over the Board, therefore Circuit 
Courts should review any act of the Board done in 
the course of its statutory function. The fallacy, it 
seems to me, in this reasoning lies in the fact that 
the Board in reviewing the Commissioner is exer- 
cising administrative and not judicial functions. The 
Court, however, in reviewing the Board possesses 
no broader powers that it would have if reviewing 
the Commissioner. The Supreme Court having de- 
cided that the Courts may not review the Commis- 
sioner, there is no sound legal reason to extend court 
review to those cases and to those cases alone which 
fortuitously might come to the courts through the 
intermediate intervention of the Board. 


In fact the writer has always had decided doubts 
as to the wisdom of the decision of the Board in 
the Oesterlein case. Viewed as a matter of law, that 
decision is doubtless sound. In affirming the Board’s 
decision, however, the Supreme Court in at least 
one particular clearly misconceived the procedure 
in the Board in special assessment cases. In fact, 
as the following discussion will undertake to show, 
the Board labors under all the disabilities in hand- 
ling special assessment cases with which the courts 
would be afflicted if they undertook to assume juris- 
diction over them. These disabilities are adequately 
and fully set forth in the decision of the Court of 
Claims in the Williamsport case, supra. 


An examination of the statute will itself disclose 
the highly unsatisfactory character of any review 
of the Commissioner’s acts thereunder. In the ordi- 
nary case the facts necessary to be proven relate 
solely to the taxpayer. If a given item of income is 
claimed not to be income, the facts in respect of 
that item can be readily proven and then raise the 
question of statutory or constitutional law. If a 
given deduction is claimed, the facts relate solely 
to the taxpayer’s affairs, and when proven then raise 
a question of statutory or constitutional law. In 
the determination of invested capital, the entire 
range of facts relate solely to the taxpayer. But 
the above is not true of the so-called special assess- 
ment sections above cited. Section 327 lays down 
the conditions under which Section 328 is to be 
applied. Subdivision (a), (b) and (c) of that sec- 
tion relate solely to the conditions surrounding the 
taxpayer. They provide for special assessment: 
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Where the Commissioner is unable to determine the invested 
capital, in the case of a foreign corporation, and where a mixed 
aggregate of tangible property and intangible property, has 
been paid in for stock or for stock and bonds and the Com- 
missioner is unable satisfactorily to determine the respective 
values of the several classes of property at the time of pay- 
ment, or to distinguish the classes of property paid in for stock 
and for bonds, respectively. 

If Section 327 stopped with the foregoing provi- 
sions, its application to the facts of any particular 
case, while they might be difficult, would not be 
insurmountable. The major difficulties arise under 
the provisions of subdivision (d) of Section 327. 
Excluding from consideration that portion of this 
subdivision which denies the benefits of the statute 
to any taxpayer deriving its income from cost plus 
government contracts—a fact easily ascertainable— 
the remainder of the Section contains provisions vir- 
tually incapable of judicial review. 

The first sentence of the subdivision reads as fol- 
lows: 

Where upon application by the corporation the Commis- 
sioner finds and so declares of record that the tax if deter- 
mined without benefit of this section would, owing to abnormal 
conditions affecting the capital or income of the corporation, 
work upon the corporation an exceptional hardship evidenced 
by gross disproportion between the tax computed without 
benefit of this section and the tax computed by reference to 
the representative corporations specified in Section 328. 

The granting of relief under the above sentence 
depends upon the discovery by the Commissioner of 
“abnormal conditions affecting the capital or income 
of the corporation.” To ascertain whether or not a 
thing is abnormal, reference must be had to what is 
normal. If reference is to be had to what is normal 
then one must survey the corporations similarly cir- 
cumstanced to the taxpayer. In other words if one 
is satisfactorily to carry out the very vague provi- 
sions of this section, one must simultaneously com- 
pare the taxpayer applying for relief to the very 
corporations which will be used as comparatives 
under Section 328 if the relief be granted. If from 
that comparison there emerges a circumstance or a 
series of circumstances showing abnormal conditions 
of capital or income, then the provision may be said 
to apply. Of course, there are circumstances which 
are so abnormal on their face as to prove the right to 
the application of the statute without resort to com- 
parison with others. In the ordinary case, the suc- 
cessful operation of Section 327 (d) and Section 328 
require that the taxpayer’s case be considered simul- 
taneously under the two sections and not that the 
one section be divorced from 'the other and the tax- 
payer be placed under the almost impossible burden 
of proving that certain conditions existed which by 
comparison with his competitors are abnormal as 
compared to theirs. 


If the foregoing were not sufficient the statute 
then goes further with the imposition of conditions 
so elastic as to permit of almost any decision which 
the administrative officer may wish to make. The 
Section reads: 

This subdivision shall not apply to any case in which 
the tax * * * is high merely because the corporation 
earned within the taxable year a high rate of profit upon 
a normal invested capital * * *, 

Again the word normal and again the impossibil- 
ity of determining whether the corporation has 
earned a high rate of profit upon a normal invested 









und 
of 1 
tim 
con 
if 
dry 
essi 
as 
tect 
tio1 
out 
exc 
wo 
effe 
7 
exa 
Ap 
bee 
inc 
sta 
or 
S10 
tax 
adi 


ha: 





Pay- 
stock 


‘OVi- 
ular 
t be 
ader 
327. 
this 
tute 
plus 
le— 
Vir- 


» fol 


nmis- 
leter- 
ormal 
ation, 
enced 
ithout 
ice to 
28. 

ence 
er of 
some 
10t a 
lat is 
rmal 
y cir- 
f one 
TOvi- 
com- 
very 
tives 
from 
ora 
itions 
, said 
vhich 
rht to 
com- 
> suc- 
n 328 
simul- 
it the 
2 tax- 
urden 
ch by 


al as 


tatute 
itions 
which 

The 


which 
yration 
t upon 


ssibil- 
n has 
vested 








August, 1930 


capital or whether the high rate of profit results 
from abnormal conditions affecting capital or income 
without resorting to a study of the taxpayer’s com- 
petitors. 


It may well be doubted whether this section ever 
should have had a place in a taxing act. It possesses 
all the undesirable features of uncertainty which 
from time immemorial have condemned taxing sys- 
tems in which such uncertainty appears. In the 
famous so-called canons of taxation of Adam Smith, 
the rule is laid down in language which could well 
have been written to depict the actual operation of 
Sections 327 and 328 of the Revenue Act of 1918. 
That language follows: 

The tax which each individual is bound to pay ought 
to be certain, and not arbitrary. The time of payment, 
the manner of payment, the quantity to be paid, ought all 
to be clear and plain to the contributor, and to every 
other person. Where it is otherwise, every person sub- 
ject to the tax is put more or less in the power of the 
tax-gatherer, who can either aggravate the tax upon any 
obnoxious contributor, or extort, by the terror of such 
aggravation, some present or perquisite to himself. The 
uncertainty of taxation encourages the insolence and 
favours the corruption of an order of men who are nat- 
urally unpopular, even where they are neither insolent 
nor corrupt. The certainty of what each individual ought 
to pay is, in taxation, a matter of so great importance that 
a very considerable degree of inequality, it appears, I be- 
lieve, from the experience of all nations, is not near so 
great an evil as a very small degree of uncertainty. 

If ever there was a Section of law which could be 
administered as a matter of favor or caprice, that 
Section is the one we are now discussing. Its exist- 
ence in the Revenue Act can only be defended upon 
the doubtful ground that under the confiscatory 
rates of the 1918 Act, it was vitally necessary to 
provide every possible safeguard against gross in- 
justice. To the writer, this seems rather an addi- 
tional indictment of the act and of the provision 
under discussion. Confiscation of wealth is no part 
of the proper functions of taxation. Even in war- 
time, as the 1918 Act itself amply demonstrated, 
confiscatory rates instead of raising revenues only 


Even if such a device, however, were deemed 
dry up with great rapidity the sources of taxation. 
essential, the provisions of Section 302 could, with 
a slight addition, have provided the necessary pro- 
tection to the abnormal case by specifying in addi- 
tion to the limits contained in that Section, an 
outside percentage limit beyond which the total 
excess profits tax should not go. Such a limitation 
would at least have had the virtue of certainty and 
effectiveness in administration. 

The above discussion has been introductory to an 
examination of those decisions of the Board of Tax 
Appeals in which the issue of special assessment has 
been raised. An examination of Volumes 1 to 18, 
inclusive, of the Board’s decisions discloses 239 in- 
stances in which the Board has specifically granted 
or denied the right to special assessment. The deci- 
sion in 54 of these cases has been in favor of the 
taxpayer and the decision in 185 of them has been 
adverse. In other words, the taxpayer in these cases 
has prevailed in only 22.6 per cent of those instances 
in which the right to special assessment was at issue. 


_ Although the Board has now been in existence 
lor a period of approximately six years and has had 









THE NATIONAL INCOME TAX MAGAZINE 289 


many changes.in membership during that period, 
there has been a curious consistency in the percent- 
age of allowance of special assessment cases. The 
following table shows the total cases considered, 
those in which special assessment was denied, and 
those in which it was granted as reported in each of 
the 18 full volumes of the Board Reports now avail- 
able. While there are manifest fluctuations, the 
average percentage of cases granted in Volumes 1 to 9 
differs by only 2% from the percentage in Volumes 
10 to 18. An even more significant feature of this 
table is the fact that notwithstanding lack of success 
attending upon special assessment cases, the actual 
number in the last nine volumes is approximately 
30% in excess of that reported in the first nine. 


It perhaps should be stated with reference to the 
decisions in the early volumes that it was not until 
after the decision of the Supreme Court in the Oester- 
lein case that the Board was able to work out any 
satisfactory procedure in these cases. The refusal 
of the Commissioner to obey the Board’s subpoena 
or to produce any records or assist in any manner 
in the solution of the case, virtually tied its hands 
until its right was established. 


Special Assessment Cases—B. T. A. Classified 


' By Volumes 
Granted 
Volume Considered Denied Number Per Cent 

10 10 0 0 

2 27 24 3 11 

3 12 7 58 

4 15 10 5 33 

5 11 6 5 45 

6 7 6 1 14 

7 9 8 1 11 

8 7 6 1 14 

9 9 9 0 0 
Total -9 107 84 23 21.5 

10 12 10 2 16 

11 11 8 3 27 

12 15 10 5 33 

13 15 12 3 20 

14 17 11 6 35 

15 19 17 2 11 

16 18 13 5 28 

17 14 11 3 21 

18 11 9 z 18 
Total 10-18 132 101 31 23.5 
Total 239 185 54 22.6 


A still more significant analysis is one classifying 
the favorable decisions by the ground relied upon 
by the Board for such favorable action. This tabula- 
tion follows: 


Special Assessment Cases—B. T. A. Granted 
Classified By Basis Therefor 


Impossible to determine invested capital............. 24 
Exclusion of values from invested capital by the oper- 


MUTE TOR OREUIOH: SONG 5. oi bie elcd os bs hoe Bh eta 6 8 8 
Relatively large amounts of borrowed capital em- 

SCI UNE PANU 8. oica5ncc ge citciadlp soil Seb ioe aera) ore sevaers 8 
Relatively low salaries paid to officers................ 4 
Property values donated to corporations and excluded 

EFOM? THVESECU CAGIEAL «qo o.oo occ cso sioecide we tbaie bie 3 


Property values developed in business and excluded 
from invested capital 

TGs RIANA CL CUO CERNE oo 3 ooo 545.5 Sct dice pwn Sc ciaudue $icke diwtorsede Hic 1 

Existing trade secrets not represented in invested capi- 
tal and material in production of income......... 1 
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Statutory net income greatly in excess of true net in- 


EE) © sa vnircrol oleh aac pont wae easlas Gee a sens sas 1 
Abnormal recovery of a bad debt added to income in 

NE CES teh Na ny eal rae ee 1 
Abnormal income due to ‘ai of capital assets....../. 1 


Losses in prewar years produce abnormal deduction 
of prewar income in computation of war profits 
credit 


54 
A further detailed tabulation has been made by 
the writer comparing the grounds upon which spe- 
cial assessment has been claimed in the cases re- 
jected as well as in the cases allowed. Space 
prevents the full reproduction of this table. In a 
substantial number of cases the taxpayer has claimed 
special assessment upon more than one ground, 
which results in a total of 299 grounds for special 
assessment being considered in a total of 239 cases. 
The summarizing tabulation follows: 


Special Assessment Cases B. T. A. Comparison of 
Grounds On Which Special Assessment Has 
Been Granted and Denied 


Con- De- Per Cent 
Sections sidered nied Granted Granted 
327 (a) Impossible to De- 
and(c) termine Invested 
Capital 65 41 24 37 
327 (d) Abnormalities Af- 


fecting Invested 


Capital 84 62 22 26 
327 (d) Abnormalities Af- 
fecting Income 88 80 8 9 


Miscellaneous De- 
nials of Special 
Assessment 62 62 0 0 


Grand Total in 239 Cases 299 245 54 18 

From the foregoing tabulation, it is apparent that 
while success is not pronounced in cases involving 
Sections 327 (a) to (c), inclusive, there still has 
been a substantial amount of relief granted under 
those sections. As above pointed out, the evidence 
necessary to bring a taxpayer within these subdi- 
visions are all facts relating to his own situation and, 
therefore, susceptible of proof by him. 

Quite the opposite is reflected by the cases under 
Section 327 (d). In a total of 172 times in which 
issues under this section have been passed on by 
the Board, the decision has been favorable to the 
taxpayer in only 30 cases. 

Strangely enough the highest percentage of suc- 
cess in any ground advanced by taxpayers has been 
that arising through the special provisions of Section 
331 of the Revenue Act of 1918. It will be recalled 
that this section provides that in the event of the 
reorganization of a corporation after March 3, 1917, 
the invested capital shall be computed as it would 
have been computed had such reorganization not 
occurred. Originally in Morris & Company, 1B. T. A. 
704, the Board held that the limitation under Section 
331 being the very thing contemplated by the Statute 
could not be avoided by the claim of abnormality. In 
subsequent cases, however, this doctrine has been vir- 
tually abandoned by the Board, although it has never 
been overruled. 

It is important to understand the exact situation aris- 
ing under these cases. In the case of a reorganization 
after March 3, 1917 (or the transfer of property to a 
new corporation) these results in the ordinary case a 
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restatement of capital values upon the basis existing 
under the war or immediately post-war conditions. In 
the case of a corporation not so reorganized invested 
capital is determined under pre-war prices and condi- 
tions. Aside from the purpose of Section 331 to 
prevent evasion of the excess profits tax by reorganiza- 
tions, there is the manifest inequality in permitting one 
corporation to employ stepped up and recent values as 
against another corporation organized years before and 
forced to accept an invested capital based upon values 
existing at that earlier date of organization. Of 
course this inequality existed to a greater or lesser 
extent in all businesses. Under the ordinary conditions 
the older the corporation, the less was its invested cap- 
ital in proportion to its earning power. The excess 
profits tax in no small measure, therefore, became a tax 
upon age and conservatism and resulted in gross favor- 
itism to those corporations possessed of relatively large 
capital structures either by reason of relatively late 
incorporation or by reason of actual inflation. The 
claim, therefore, for special assessment because Section 
331 prevented the stepping up of appreciation of assets 
did not differ in any degree from numerous other 
claims wherein values had appreciated by reason of the 
earlier organization of the corporation and were not re- 
flected at all as so appreciated in the invested capital. In 
the abnormalities alleged in cases before the Board and 
rejected by it are 19 cases in which it was claimed that 
good will, patents or other intangible assets paid in for 
stock or developed in the business and contributing 
materially to income had been excluded from the com- 
putation of the excess profits credit. It is manifest 
that there can be no difference between an exclusion 
of such values by the operation of Section 331 or an 
exclusion which results either from the fact that 
intangibles without value when paid in later devel- 
oped value or that valuable intangibles were created 
during the long course of a business development. 
In either case the factors resulting in income are not 
the same as those invested in the business. But the 
whole conception of invested capital is that after a 
deduction from income for what Congress conceived 
to be a reasonable return on capital actually invested, 
the remaining income should be subjected to the 
excess profits tax. This was the manifest intent of 
the Statute and it is certainly not to be assumed that 
Congress provided in the special assessment provi- 
sion an easy escape from the general provisions of 
the Statute. 








































Attention has been called to the unsatisfactory 
situation created for the taxpayer by the separation 
between the issue on the existence of abnormality 
and the proof of the rates of tax to be applied. This 
separation is specifically recognized in Rule 62 of 
the Board adopted December 28, 1927. The Boat 
has declined under that Rule to permit the taxpayer 
to subpoena generally the records of the Commis- 
sioner to assist him in proof that abnormality exists 
as defined in Section 327. Stokes Milling Co., 12 
B. T. A. 912. 


The practice, however, is older than the rule. In 
H. T. Cushman Manufacturing Company, 2 B. T. A. 39, 
special assessment was granted upon a showing 
under Section 327 and computation was directed to 
be made by the Commissioner under Section 328. In 
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Darling Bros. Company, 2 B. T. A. 612, and Logan- 
Gregg Hardware Company, 2 B. T. A. 649, the rule was 
clearly laid down that the basis provided in Section 
327 alone would be the standard of determination of 
whether or not the tax would be computed under 
Section 328. At the time these cases were decided, 
the Commissioner, as noted earlier in this article, 
was refusing to furnish the Board any information 
with respect to comparatives or any information 
which would assist in determining whether or not 
abnormalities existed. This refusal was, of course, 
based upon the Commissioner’s view as to the juris- 
diction of the Board and no criticism attached to his 
office for the position taken. The fact remained, 
however, that if the Board did not confine its con- 
sideration in the first instance to the right of the 
taxpayer as developed under Section 327 and did 
not place the burden of proof upon the taxpayer, with 
reference to all of the elements as set forth in that 
section its calendar would become hopelessly clogged 
with special assessment cases, in many of which as 
in Chalmers Publishing Company, 1 B. T. A., 629, it 
was clearly apparent that the application for special 
assessment was a perfunctory one. 


At the present time, however, there is no sound 
reason for the perpetuation of a rule which imposes 
an impossible hardship upon the taxpayer who un- 
dertakes in good faith to make a special assessment 
case. There is now no reason, when the issue is 
raised, why the Commissioner should not produce 
any comparative data called for by subpoena to prove 
not only the computation of the tax under Section 
328 but also the comparative abnormal conditions 
under subsection (d) of Section 327. While it is 
perfectly true that a relatively high tax of itself is 
not sufficient to indicate special assessment, it is 
equally true that a relatively high tax is a symptom 
which usually indicates the presence of abnormalities 
which can be readily discovered by comparison with 
the taxpayer’s competitors and can only be dis- 
covered by such comparison. The Commissioner 
is in possession of the facts and the taxpayer should 
be permitted a reasonable latitude by subpoena to 
bring before the Board pertinent comparative data 
by which the Board can pass intelligently upon the 
alleged existence of abnormal conditions affecting 
capital or income. The problem in reality is not a 
legal nor even an accounting problem but is largely 
a statistical one. If the petitioner’s tax is high with 
reference to his competitors, the next step ought 
to be a statistical comparison with those competitors 
to ascertain those elements of difference which re- 
sult in the unusually high tax. That statistical ex- 
amination itself, will disclose if the abnormal 
conditions exist which contribute to the higher tax. 
When those conditions have been disclosed, it would 
then be a comparatively simple matter for the tax- 
payer to show whether or not those conditions came 
within the exception provided in the Statute of a 
higher income earned upon a normal invested capital 
or whether an abnormal condition did in fact exist. 

In large measure the damage has been done. The 
number of cases to which special assessment is ap- 
plicable in any event are rapidly decreasing. It 
seems to the writer, however, that a modification of 
Rule 62 and a liberalization by the Board in its 
Subpoena practice would accomplish a real review 
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on the part of the Board in these remaining cases. 
Such a review is virtually impossible under present 
conditions. 

The space which the writer has felt justified in 
devoting to this paper has not permitted a detailed 
discussion of some of the doubtful grounds on which 
special assessment has been denied. One of these ° 
grounds, however, seems so palpably erroneous and 
unjust as to call for more than special comment. 
This ground is stated in Electric Appliance Company 
v. Commissioner, 19 B. T. A. 707. In this case the 
Electric Appliance Company was formed in Cali- 
fornia for the purpose of selling the manufactured 
appliances of a company of the same name located 
in Chicago. At the time of organization capital 
stock was issued to certain parties and apparently 
nothing was directly paid in on account of that stock. 
Nevertheless the San Francisco Company succeeded 
to the business theretofore carried on on the Pacific 
coast by the Chicago Company. In addition it is 
stated in the findings of fact that petitioner’s busi- 
ness was conducted largely on the credit of the 
Chicago House which frequently guaranteed its 
accounts, endorsed its notes, shipped goods at cost 
plus a small handling charge, and carried its ac- 
counts until the goods were disposed of. In other 
words the taxpayer in this case was enabled by its 
peculiar arrangements to carry on business with 
virtually no invested capital. Manifestly its loans 
endorsed by the Chicago house and its goods secured 
from that house, represented borrowed capital to 
virtually the entire amount of capital employed. 
Nevertheless the Board says: 


In the case of Moses-Rosenthal Co., 17 B. T. A. 622, we 
held that the fact that a corporation was enabled to carry 
on its business with less capital than would have been re- 
quired had it not had the benefit of a favorable contract 
arrangement with another corporation is no ground for 
special assessment when it appears that the capital as used 
in its business and recognized for statutory invested capital 
purposes is not other than normal for a business so carried 
on. 


If the above test is to be applied to claims as to 
the existence of abnormalities, it is manifest that 
there can be no such thing as an abnormality. Again 
it needs to be emphasized that abnormality is a 
question of comparison and certainly the comparison 
is not to be made only with concerns showing the 
identical abnormality as that forming the basis of: 
the taxpayer’s case. Certainly also an intimate rela- 
tionship such as that shown in Electric Appliance 
Company, supra, is not a normal condition in com- 
petitive business. Certainly also it is not normal for 
a company doing business on its own unaided cap- 
ital to employ therein only capital borrowed from 
others. The tendency to resort to argument of the 
above character in support of an adverse decision 
emphasizes and fortifies the importance in abnor- 
mality cases of examining normal comparatives in 
the ordinary process of determining whether abnor- 
mality exists. 

The above suggested modification of the Board’s 
practice, the need for which is exemplified in Electric 
Appliance Company, supra, would make effective the 
assumption expressed by the Supreme Court in the 
Williamsport case, supra, in pursuance of which as- 
sumption that Court confirmed the jurisdiction of 
the Board and credited it with having developed a 
special procedure for the handling of these cases. 




















































































































































































































































































































































































































































Present Taxable Status of Trusts 


Under Estate Tax Acts 


By MicHaceEt Kurz* 


HE Supreme Court of the United States has 
adjourned for the summer, having disposed of 
all cases docketed and pending before it prior to 
the date of adjournment. Particularly in the light 
of several far reaching, recent decisions, it is op- 
portune to review the present status of transfers in 
trust made during the lifetime of the settlor, so far 
as the various Revenue Acts thus far enacted at- 
tempt to tax them at his death as part of his estate. 

The “estate” is generally conceived to consist of 
all property beneficially owned by the decedent at 
death, which is transferred by will, or by operation 
of law, from the decedent to his 
beneficiaries. The “estate” of the 
decedent in the view of the estate 
tax laws includes not only the 
above, but also, within limits, dower 
and curtesy, jointly held property, 
property passing under a power of 
appointment, insurance and gra- 
tuitous transfers made during life. 
Transfers without consideration by 
the decedent in his lifetime may 
have been made either by gift out- 
right, or in trust subject to terms 
and conditions generally set forth 
in a deed or agreement. In the 
former case legal and equitable 
ownership pass together to the 
donee; in the latter case, the legal 
title is vested in one or more trus- 
tees, and the beneficial interest in 
one or more beneficiaries. As to 
gifts, except for a short period when 
they were taxed by the Revenue 
Act of 1924, it is established that 
property so transferred is not to be 
included in the gross estate unless transferred in 
contemplation of death so as to amount to a tes- 
tamentary disposition. 

Transfers in trust, however, present a much more 
complicated front. This mode of holding property, 
though very old, has undergone enormous develop- 
ment in recent times. Its great adaptability as to 
the nature of the corpus or property held, the variety 
of the purposes to be accomplished, the ability to 
delegate control and supervision to responsible and 
experienced financial institutions while reserving or 
distributing economic benefits, and the flexibility of 
duration of the period of trusteeship, to enumerate 
only a few of the advantages flowing therefrom, have 
made the living trust a favored form of property 
ownership. 

It would be a serious mistake to regard the living 
trust as a device created for avoiding estate tax. 
The trust as a separation of legal from beneficial 
ownership existed in a modified form in Roman 
times. In English history, it can be traced from 
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very early times, though it is generally assumed that 
the beneficial enjoyment of land as distinguished 
from the legal ownership was first distinctly recog- 
nized in the reign of Edward III in the fourteenth 
century. In fact, in England, trusts created by con- 
veyances inter vivos, preceded testamentary trusts, 
land not being devisable before the statute of 
Henry VIII. Since then, of course, the forms and 
development of trusts have progressed greatly. In 
this country, the trust was resorted to widely before 
the existence of any estate tax law. In fact, many 
of the cases decided by the courts since the Rev- 

enue Act of 1916 was enacted in- 
volved trusts created before the 
enactment of the Act. 

Every Revenue Act since that of 
September 8, 1916 has contained a 
provision for the taxation of any 
trust estate created before the 
settlor’s death, where it was “in- 
tended to take effect in possession 
or enjoyment at or after his death.” 
Probably Congress meant this en- 
actment to be as comprehensive as 
possible. Certainly the Executive 
branch of the Government, through 
the Treasury Department, has made 
every attempt to apply the statute 
in as literal and inclusive a man- 
ner as possible. The Supreme 
Court, however, has, by construc- 
tion, severely circumscribed and 
limited these estate tax provisions 
of the earlier Revenue Acts (and, 
by implication, the corresponding 
provisions of the later Revenue 
Acts). Asa result, until new deci- 
sions are handed down further clarifying the mean- 
ing and application of all of the Revenue Acts, and 
until the Treasury Department has modified its 
Regulations to conform to the opinions of the Su- 
preme Court, trustees, executors and administrators 
will have to proceed with the utmost caution in order 
to preserve to their estates the right to a proper 
determination of the tax to be assessed under this 
provision. 

The two most important questions that the Su- 
preme Court had to-consider were: 


1. What is meant by the words “intended to 


take effect in possession or enjoyment at or after 
death”? 


2. May this tax provision be given retroactive 
application? 

Neither question has yet received final and com- 
plete consideration from the Supreme Court. His- 
torically they were considered in reverse order. The 
answers of the Court in several of the cases will be 
discussed in that order. There is no question as to 
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the taxability of the testamentary trust or the trust 
created in contemplation of death. 


1. Retroactive Application 


The Revenue Act of 1916 provided that transfers 
of the nature above described “at any time made” 
should be taxed. In the case of Schwab v. Doyle, 
258 U. S. 529, the decedent had created a trust in 
1915, giving a life estate to her husband or to his 
appointee, with remainder over to others. She died 
September 16, 1916. The Treasury Department in- 
cluded the trust estate in computing the tax. The 
Supreme Court held that the language of the Act 
was not a “clear, strong and imperative” declaration 
of retroactivity and that any ambiguity had to be 
resolved against such an interpretation. The ex- 
press retroactive language of the 1918 Act, already 
enacted at the time of this decision (May 1, 1922) 
was regarded by the Court as the declaration of a 
new purpose, not the elucidation of an old one. As a 
result all transfers made prior to September 8, 1916, 
were excluded from the operation of this Act. The 
Court did not even touch upon the question as to 
whether the nature of the transfer was one coming 
within the scope of the statute. 


The Revenue Act of 1918 provided that transfers 
of the nature above described should be taxed 
“whether such transfer or trust is made or created 
before or after the passage of this Act.” This re- 
moved all ambiguity as to the retroactive intention 
of Congress. In the case of Nichols v. Coolidge, 275 
U. S. 531, the decedent and her husband had created 
a trust in 1907 reserving a life estate to themselves 
or the survivor, with remainders over to their chil- 
dren. In 1917 the settlors assigned their life estate 
to their children. The decedent survived her hus- 
band and died January 6, 1921. The Treasury De- 
partment included the trust estate in computing the 
tax. The Supreme Court held that to construe the 
statute in this way would render it unconstitutional, 
stating: 

This Court has recognized that a statute purporting to 
tax may be so arbitrary and capricious as to amount to 
confiscation and offend the Fifth Amendment. . . .:And 
we must conclude that Section 402 (c) of the statute here 
under consideration, in so far as it requires that there 
shall be included in the gross estate the value of property 
transferred by a decedent prior to its passage merely be- 
cause the conveyance was intended to take effect in pos- 
session or enjoyment at or after his death, is arbitrary, 
capricious and amounts to confiscation. Whether or how 
far the challenged provision is valid in respect of transfers 
— subsequent to the enactment, we need not now con- 
sider. 

This decision should constitute a mandate of the 
Court to exclude, in computing the tax under the 
Revenue Act of 1918, all transfers made prior to the 
date of its enactment, February 24, 1919, even if the 
conveyance was intended to take effect in possession 
or enjoyment at or after death, unless truly tes- 
tamentary or made in contemplation of death. Yet 
the Treasury Department has consistently held to 
September 8, 1916, as the date of departure after 
which transfers were to be considered taxable. The 
significance of this divergence of opinion may be 
realized from the fact that if the Nichols decision 
is given full force and effect, each of the subsequent 
Revenue Acts of 1921, of 1924 and of 1926, which 
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repealed the prior enactments, sets a new date by 
which to rule whether transfers are to be included 
or not. The Supreme Court must have been aware 
of this at the time of the Nichols decision, May 24, 
1927, which followed the enactment of all of the 
above Acts. The Revenue Act of 1928 did not re- 
peal, but merely amended, the Revenue Act of 1926. 


But even in the Nichols case, besides the intima- 
tion of doubt or division contained in the specific 
reservation made in the last sentence of the opinion, 
the Court gave other hints of a readiness to consider 
the nature of the trust as a proper subject for the 
exercise of the taxing power. It said: 

But the conveyance by Mrs. Coolidge to trustees was in 
no proper sense testamentary, and it bears no substantial 
relationship to the transfer by death. The mere desire to 
equalize taxation cannot justify a burden on something not 
within congressional power. The language of the statute 
is not consistent with the idea that it utilizes the gross 


estate merely to measure a proper charge upon the trans- 
fer by death. * * * 


Certainly, Congress may lay an excise upon the transfer 

of property by death reckoned upon the value of the 
interest which passes thereby. But under the mere guise 
of reaching something within its powers Congress may not 
lay a charge upon what is beyond them. Taxes are very 
real things and statutes imposing them are estimated by. 
practical results. 
This indication of disfavor with the Treasury De- 
partment’s notion that while only certain property 
might pass at death the tax might be measured upon 
an entirely independent, statutory concept called 
“gross estate,” and of disapproval of the Congres- 
sional attempt to reach not only property actually 
transferred by death but also property transferred 
prior to and not in contemplation of death, that is, 
“in no proper sense testamentary,” ripened into the 
two decisions next to be discussed, in both of which 
the court disregarded the question of retroactive 
operation of the statute and rested its opinions flatly 
upon a refusal to construe the statute in the way 
manifestly intended by Congress, and contended by 
the Treasury Department. 


2. The Meaning of “Intended to Take Effect in 
Possession or Enjoyment at or after Death” 


The Revenue Act of 1921 reenacted in identical 
language the provision of the 1918 Act. In the case 
of Reinecke v. Northern Trust Co., 278 U. S. 339, the 
decedent had created five separate trusts in 1919, 
providing life estates to others terminable at a 
designated time after the death of the settlor, with 
remainders over. Decedent died in 1922. The 
Treasury Department included the trust estate in 
computing the tax. On the basis of its opinion in the 
Nichols case, the Supreme Court could have excluded 
the trust estate as having been transferred prior to 
the passage of the Act in question. The Court chose 
broader ground. It said: 

In its plan and scope the tax is one imposed on transfers 
at death or made in contemplation of death and is meas- 
ured by the value at death of the interest which is trans- 
ferred. It is not a gift tax and the tax on gifts once 
imposed by the Revenue Acts of 1924, c. 234, 43 Stat. 313, 
has been repealed, 44 Stat. 126. One may freely give his 
property to another by absolute gift without subjecting 
himself or his estate to a tax, but we are asked to say 
that this statute means that he may not make a gift inter 
vivos, equally absolute and complete, without subjecting 
it to a tax if the gift takes the form of a life estate in one 
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with remainder over to another at or after the donor’s 
death. It would require plain and compelling language 
to justify so incongruous a result and we think it is want- 
ing in the present statute. 


This decision should constitute a mandate of the 
court to exclude, in computing the tax under the 
Revenue Act of 1921 (and the prior Acts), all trans- 
fers whenever made, if absolute and complete, (that 
is, irrevocable), even if the form of the transfer in- 
cludes a life estate measured by the life of the dece- 
dent, with remainder over to another, unless truly 
testamentary or made in contemplation of death. In 
short, for tax purposes such transfers are deemed 
gifts, and are to be weighed accordingly. The death 
of the decedent has no effect whatsoever to transfer 
any property; that is done by the instrument exe- 
cuted at the conveyance; the death is merely a 
temporal element marking the termination of one 
interest and the commencement of another. Any 
other time measure or event certain of occurrence 
would serve the purpose with equal effect. The 
death is not the “generating force” of any transfer 
or shifting of property from the decedent to another. 


That this is the effect of the decision was further 
‘indicated by the following statement of the Court: 


It is of significance, although not conclusive, that the 
only section imposing the tax, Sec. 401, does so on the 
net estate of decedents and that the miscellaneous items of 
property required by Sec. 402 to be brought into the gross 
estate for the purpose of computing the tax, unless the 
present remainders be an exception, are either property 
transferred in contemplation of death or property passing 
out of the control, possession or enjoyment of the decedent 
at his death. They are property held by the decedent in 
joint tenancy or by the entirety, property of another sub- 
ject to the decedent’s power of appointment and insurance 
policies effected by the decedent on his own life, payable 
to his estate or to others at his death. The two sections 
read together indicate no purpose to tax completed gifts 
made by the donor in his lifetime not in contemplation 
of death, where he has retained no such control, posses- 
sion or enjoyment. In the light of the general purpose 
of the statute and the language of Sec. 401 explicitly im- 
posing the tax on net estates of decedents, we think it 
at least doubtful whether the trusts or interests in a trust 
intended to be reached by the phrase in Sec. 402 (c) 
“to take effect in possession or enjoyment at or after his 
death”, include any others than those passing from the 
possession, enjoyment or control of the donor at his 
death and so taxable as transfers at death under Sec. 401. 
That doubt must be resolved in favor of the taxpayer. 


To a great many, the language of the Court was 
not clear, and its application not apparent, to the 
situation where the life estate was reserved to the 
decedent. In the case of May v. Heiner, decided 
April 14, 1930, the phrase “passing from the posses- 
sion, enjoyment or control of the donor at his death” 
received a very definite and clear construction on 
this very important issue. In this case the decedent 
had created a trust in 1917, granting a life estate to 
her husband and reserving a life estate to herself if 
she survived him. She died in 1920. The Treasury 
Department included the trust estate in computing 
the tax. The Supreme Court held that whether 
she survived her husband or not was “not of special 
importance since the refund should have been al- 
lowed in either event.” It is a fair conclusion, there- 
fore, that this case presented the question of the 
taxability of a trust where the settlor reserved to her- 
self a life estate. Does such a trust constitute a 
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transfer “intended to take effect in possession or 
enjoyment at or after his death”? 


The Supreme Court’s answer is “No,” and neces- 
sarily, so, to be consistent with its previous opin- 
ions. The tax is upon the transfer of the net estate 
of the decedent. ‘Trusts or interests in a trust in- 
tended to be reached by the statute include only 
those passing from the possession, enjoyment or con- 
trol of the donor at his death. At the death of the 
decedent in the May case “no interest in the property 
held under the trust passed from her to the living; 
title thereto had been definitely fixed by the trust 
deed. The interest therein which she possessed im- 
mediately prior to her death was obliterated by that 
event.” The court found it a sufficient answer to 
quote the above quoted excerpt from the Reinecke 
decision. On the authority of the Nichols case, also 
decided under the 1918 Act, the trust might have 
been excluded, even if “the conveyance was intended 
to take effect in possession or enjoyment at or after 
his death.” But in the May case, the validity of the 
provision was challenged on the basis of the nature 
of the transfer and its date was disregarded. In- 
ferentially the date is immaterial. The language of 
the May case fits as completely trusts created after 
as before the passage of the Act. 


The decision in the May case has been applied to 
the Revenue Act of 1921 as late as June 5, 1930 by 
the United States Circuit Court of Appeals, 7th Cir- 
cuit, in the case of Commissioner v. Northern Trust 
Co. even more directly in point. Here the decedent 
in 1917 had created a trust reserving a life estate to 
himself with remainder over to his children. The 
decedent died in 1923. The Court found no distinc- 
tion between the material facts of both cases, disre- 
garding entirely the intervening life estate in the 
May case. The significance of the May decision is 
correctly and tersely stated by the Court as follows: 

The conclusion under this decision seems inescapable 
that property conveyed by an irrevocable deed of trust 
though the income during the settlor’s life be payable to 
settlor, does not pass at settlor’s death, but at the date 
of the execution and delivery of the deed of trust. Property 
thus conveyed is therefore not subject to the tax provided 
for in the section above quoted. 

The lower courts and the majority of the Board 
of Tax Appeals have shown a tendency to accept and 
apply liberally the decisions of the Supreme Court 
in similar cases that have been presented to them. 

There is a note of warning in the Reinecke deci- 
sion, which, since the flat application of the rule of 
that case to the May case, is of great significance. 
The court says that Congress did not mean to tax 
such trusts. The court hints that Congress could not 
tax such trusts even if it meant to, saying: 

Doubts of the constitutionality of the statute, if con- 
strued as contended by the government would require us 
to adopt the construction at least reasonably possible 
here, which would uphold the act. 

Probably this warning is limited merely to the 
attempt to levy a gift tax under the guise of an estate 
tax. In view of the repeal of the 1924 gift tax and 
the plan of the Federal government to encourage 
the States to take over the field of death duties, it is 
doubtful that Congress will make any attempt to 


put to the test the admonitory statement above 
quoted. 
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Another form of interest of the settlor in the trust 
estate which affects the question of whether the 


} transfer is “intended to take effect in possession or 
} enjoyment at or after his death” is in the nature and 


degree of control over the trust property or its dis- 
tribution. Several decisions have been very illumi- 
nating as to how far the settlor may go without for- 
feiting the tax exempt status of the trust, notably 
the Reinecke decision. In this case the settlor re- 


' served to himself, as to the five trusts referred to, 


» power to supervise the investments, to vote the stock, 


>) a iar 


control leases of real estate, appoint successor trus- 
tees and also to alter, change or modify the trusts, 


) not alone, but either with the single beneficiary of 
) each of four of the trusts, or in the case of one of 
) the trusts, by the settlor and the majority of the 


oe 


beneficiaries, acting jointly. The Court observed, 


) regarding these provisions: 


If it be assumed that the power to modify the trust 


' was broad enough to authorize disposition of the trust 
) property among new beneficiaries or to revoke the trusts, 


still it was not one vested in the settlor alone, as were 


' the reserved powers in the case of the two trusts. He could 
} not effect any change in the beneficial interest in the trusts 
' without the consent, in the case of four of the trusts, of 


the person entitled to that interest, and in the case of 
one trust without the consent of a majority of those so 


F entitled. Since the power to revoke or alter was dependent 


on the consent of the one entitled to the beneficial, and 
consequently adverse, interest, the trust, for all practical 
purposes, had passed as completely from any control by 
decedent which might inure to his own benefit as if the 
gift had been absolute. 


Nor did the reserved powers of management of the 
trusts save to decedent any control over the economic 
benefits or the enjoyment of the property. He would 
equally have reserved all these powers and others had 
he made himself the trustee, but the transfer would not 
for that reason have been incomplete. The shifting of the 
economic interest in the trust property which was the 
subject of the tax was thus complete as soon as the trust 
was made. His power to recall the property and of con- 
trol over it for his own benefit then ceased and as the 
trusts were not made in contemplation of death, the 
reserved powers do not serve to distinguish them from 
any other gift inter vivos not subject to the tax. 

As to two trusts (not above mentioned) in which 
the power of revocation was reserved to the decedent 
alone the Court held, following a consistent line of 
earlier decisions, that such a transfer is not complete 
until death, and therefore taxable. 


The enactment discussed herein was substantially 
continued in the subsequent Revenue Acts, and 
therefore, it may reasonably be expected that the 
courts will feel bound by the decisions referred to, when 
similar situations are presented under the later Acts. 
The Revenue Acts of 1924 and 1926 have added 4 
provision intended to reach trusts subject at death 
“to any change through the exercise of a power, 
either by the decedent alane or in conjunction with 
any person, to alter, amend, or revoke”. It is not to 
be expected that this provision will serve to extend 
the scope of the application of the tax to reach any 
of the trusts hitherto declared exempt, since the 
basis of the Court’s opinion in each of the above cases 
under the earlier Acts would have remained un- 
changed even if the new provision had been included 
in the earlier Acts. 


In the opinion of the writer, the conclusions to be 
drawn from the Supreme Court decisions to date 
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bearing on the transfers under consideration are, 
(excluding transfers in contemplation of death) : 


1. Property transferred and trusts created prior 
to the enactment of the estate tax provisions of the 
Act in force when the decedent died, even if “in- 
tended to take effect in possession or-enjoyment at 
or after his death”, are not to be included in comput- 
ing the estate tax under any of the Revenue Acts so 
far enacted. 


2. Property transferred and trusts created after 
the enactment of the estate tax provisions of the 
Act in force when the decedent died are not ren- 
dered taxable, or “intended to take effect in posses- 
sion or enjoyment at or after his death,” by the 
circumstances that a life estate is reserved to the 
decedent, provided, however, that the conveyance 
is irrevocable. Such property is not to be included 
in computing the estate tax under any of the Rev- 
enue Acts so far enacted. A fortiori where no bene- 


ficial interest is reserved to the decedent, this result 
follows. 


3. The taxable status of property transferred and 
trusts created, falling into either of the classes described 
in 1 and 2 is not affected by being subject at death 
to any change through the exercise of a power, 


(a) by the decedent alone, to alter or amend, or 


(b) by the decedent in conjunction with the bene- 
ficiary, or a majority of them, if more than 
one, to alter, amend or revoke. 


Needless to say, the above conclusions are in di- 
rect contradiction to the Estate Tax Regulations 
in effect under the respective Acts, at present Arti- 
cles 15, 17, 18 and 19 of Regulations 70. The Supreme 
Court will, however, in due course resolve all re- 
maining doubts as to the significance and effect of 
the statute. Pending such a resolution, the reasons 
for advising trustees, executors and administrators 
to proceed with caution are obvious. 


Critics of the Supreme Court may. of course, take 
the view that by its decisions the Court has made 
it possible for any person to escape the Federal estate 
tax through the medium of the living trust, and the 
reservation of a life estate in the trust property. Such 
dispositions of property, except for the life estate in 
the settlor, may be the same as a person would make 
by will. But it must not be overlooked that a will 
takes effect only upon death, and until then remains 
flexible. It is ambulatory and may be altered or 
revoked, while in a living trust, there is a present 
irrevocable disposition of at least the corpus, so that 
the trust can hardly be said to have the flexibility 
of a will. Perhaps some astute tax practitioner may yet 
find a way of introducing flexibility, at least to some 
extent, into the living trust, while retaining the 
‘feature of irrevocability. Perhaps a living trust for 
a definite period, say five years, which may be re- 
newed at its expiration, points the way. It is not 
the intention, however, of this article, to invade the 
realm of tax avoidance, but merely to examine the 
views of the Court as announced in its recent deci- 
sions. The social and economic implications of these 
decisions as matters of taxation policy will no doubt 
receive attention from others engaged in this work. 

























HE right of stockholders to subscribe, in pref- 

erence to outsiders, to additional issues of stock 

in their own company, has been pronounced 
by the United States Supreme Court to be “a qual- 
ity inseparable from the capital interest represented 
by the old stock, recognized so universally as to 
have become axiomatic in American corporation 
law.” 

Within the past two years the country has wit- 
nessed an unprecedented increase in the number of 
rights issued, entitling the holders to subscribe to 
stock, bonds, or units of the company issuing the 
rights, and even to stock of other 
companies. The varying treatment 


Stock Rights Under Federal 


, Revenue Acts 


By GeorcE W. ELWELL* 


How the gain should be computed is a matter of some 
contention by the Government in this case; but it admits 
of little doubt. 


Under the rule announced, the amount of surplus 
per share purchased by the stockholder in the be- 
ginning, reflected in the cost of his original stock, 
was, to the extent that it exceeded the subscription 
price of the new, to be spread equally over all the 
stock. In case the rights were sold, it was as though 
they had been exercised and the new stock sold, 
after averaging the cost. The sale price was the 
sum of the cash received plus the subscription price 
of the new stock, liability for which 
was assumed by the purchaser of 





accorded these numerous types of 
subscription privilege by the Treas- 
ury Department would afford the 
basis for an independent treatise 
of some length. The present ar- 
ticle is confined to rights issued to 
stockholders, permitting subscrip- 
tion to new stock of the company 
issuing the rights. 

The occasion of this article is the 
practical difficulty and apparent 
lack of sound theory involved in 
the change of method prescribed 
by Regulations 69 and subsequent 
promulgations of the Treasury De- 
partment for reporting sales of 
rights upon tax returns. For pur- 
poses of clearness a brief historical 
summary appears desirable. 

From 1913 until 1921 the entire 
cash proceeds from sale of rights 
were taxed as income. In May of 
the latter year a Federal court, 
in the case of Safe Deposit & Trust 
Co. of Baltimore v. Miles, 273 Fed., 
822, recognized the loss to the stockholder arising 
from the dilution of surplus produced by issuing 
new stock for less than the fair value per share 
of the outstanding stock, and decided that the orig- 
inal shares and the subscription stock were insep- 
arable and that the cost of both lots, in case of 
subscription, should be averaged. Then came the 
following statement: 

It certainly could make no difference that without wait- 
ing until the stock was issued, and then selling it, it sold 
the right to the new stock, and made it part of the con- 
sideration that the buyer should assume for it the payment 
of the $150 per share exacted by the company. 

On appeal the United States Supreme Court com- 
pletely approved the reasoning of the lower court, 
Miles v. Safe Deposit & Trust Co. of Baltimore, 259 
U. S., 247. In brief, the sale of rights was treated 
as the sale of a capital asset having a cost. The 
court said, 
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the rights. A simple example is 
given at the foot of this page. 

Following this decision the Trea- 
sury Department issued T. D. 3403, 
the material part of which is as fol- 
lows: 

Where the right issued relates to new 
stock of substantially the same char- 
acter or preference as the stock with 
respect to which the right is issued, the 
cost of each share of the old stock and 
the right to subscribe to each share 
of the new (or, if acquired prior to 
March 1, 1913, the fair market value as 
of that date) will be the quotient of the 
cost (or such fair market value) of the 
old shares of stock, plus the subscrip- 
tion price of the new shares of stock, 
divided by the sum of the number of 
the old shares and the number of new 
shares covered by the right. In com- 
puting the gain from the sale of the 
right in accordance with article 1561, 
the price for which sold shall be con- 
sidered the sum of the subscription 
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price of the new shares and the selling 
price of the right. The above rule for 
computing the gain from the sale of the 
right to subscribe to stock is subject 
to the limitation that the gain so com- 
puted shall not exceed the amount for which the right is 
sold; in any case in which this limitation is applied, the 
gain or loss from the subsequent sale of the stock with 
respect to which the right was issued shall be determined 
as if no right to subscribe had been issued with respect 
to it. Where the stockholder exercises his right to subscribe 
to new stock of substantially the same character or preference 








EXAMPLE 

Shares Cost 
Cost of 1 share of old stock.......... 1 $710.00 

Subscription price under rights, basis of ' 
1 new for 1 old, at $150.00......... 1 150.00 
2 860.00 
Cost of 1 share (cost of right)........ 1 430.00 
Adjusted cost of old stock............ 1 $430.00 
Cash received for 1 right............ $ 300.00 
Subscription price as above............ 150.00 
Sale price of 1 right..................0+ 450.00 
EM here al 430.00 
RR ie ier Pat Prone Booher pe 7A aca ne tele $ 20.00 
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as the stock with respect to which the right is issued, the cost 
of the old and new shares (or, if acquired prior to March 
1, 1913, the fair market value as of that date) will be the 
quotient of the cost of the old shares, plus the subscription 
price of the new shares, divided by the total number of the 


: old and new shares. 


It is obvious that if many calculations of this 


i sort are to be made, a formula should be devised 


which will reduce the labor to a minimum. Such 
a formula can be developed by noting the princi- 
ples involved as follows: 

1. If A owns 5 shares of stock, receives rights 
to subscribe to 1 new share for every 5 old, exer- 
cises the rights and then sells the new stock, he 
has sold one-sixth of his total holdings after the 
subscription, and his cost is therefore one-sixth of 
the total cost. This is what theoretically happens 
when he sells the rights. Accordingly, when the 
subscription ratio is one for five the total cost should 
be divided by six. By trial we prove that if the 
subscription ratio is 1 for 3, the divisor is 4; if 
the ratio is 1 for 10, the divisor is 11, and so on. If 
the ratio is 2 for 9, this should be expressed as 1 
for 414, and the divisor will prove to be 514. Hence, 
to find the cost of rights in any case, add to the 
cost of the original stock the subscription price of 
the number of new shares which the rights will 
produce, and divide by one plus the denominator 
of the subscription ratio, expressed in terms of a 
numerator of 1. Wherever the new stock is of 
the same class, this will produce the correct result, 
subject only to the exception produced by T. D. 
3403, as follows: 

2. Where the gain as computed exceeds the cash 
received, taxable gain is limited to cash, and the 
former cost of the stock is unchanged. If we re- 
member that sale price is the sum of cash plus 
subscription price, it will be clear that this limita- 
tion will not operate unless the subscription price 
alone exceeds the cost. Where this occurs, the fact 
will be immediately apparent by reference to the 
cost computation, as shown in the following ex- 
ample. In such case the correct result will be ob- 
tained on the tax return schedule by entering as 
sale price only the cash received, and showing no 
cost against it. 

The following example shows the application of 
the formula: 














Shares Cost 
1914—Purchase at 130 ............... 10 $1,300.00 
1917—Subscription price under rights, 

fi Se 2 es (2) 200.00 

6) 1,500.00 

Cost of rights sold......... 250.00 

Adjusted cost of stock......... 10 1,250.00 
1921—Subscription price under rights, 

* « ¢ & Senet 500.00 

3) 1,750.00 

Cost of rights sold......... 583.33 

Adjusted cost of stock.......... 10 1,166.67 
1923—Subscription price under rights, 

Ff ff er ee (2%) 312.50* 

5) 1,479.17 

Cost of rights sold......... 295.83* 

Adjusted cost of stock......... 10 $1,166.67* 
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(For the purposes of this article it would 
cause confusion, and serve no useful end, to 
consider the case where the subscription stock 
is of a different class.) 


Stock acquired as above described constitutes a 
single group. A new group is started for each sep- 
arate purchase in the open market or receipt by 
gift, inheritance, etc., and subsequent rights and 
stock dividends are applied ratably against the 
groups already existing. The number of groups is 
not increased on account of exercise of rights, but 
all stock on hand in a particular group is treated 
as having been acquired on the date when that group 
originated. This is similar to the treatment of divi- 
dend stock, the court having held that an issue of 
rights is analogous to a stock dividend. Calcula- 
tions made on this basis produce an exact mathe- 
matical result. 


Suddenly the Treasury Department announced a 
radical change in the method of computing gain or 
loss from sale of rights. The new method was out- 
lined in Art. 39 of Regulations 69, the pertinent part 
of which was as follows: 


Where the right to subscribe relates to new stock of sub- 
stantially the same character or preference as the stock 
with respect to which the right is issued— 


(1) If the shareholder does not exercise, but sells, his 
rights to subscribe, the cost or other basis of the stock 
with respect to which the rights are issued shall be ap- 
portioned between the rights and the stock in proportion 
to the respective values thereof at the time the rights are 
issued, and the basis for determining gain or loss from 
the sale of a right on’one hand or a share of stock on the 
other will be the quotient of the cost or other basis as- 
signed to the rights or the stock, divided, as the case may 
be, by the number of rights issued or by the number of 
shares held. 


(2) If the shareholder exercises his rights to subscribe, 
the basis for determining gain or loss from a subsequent 
sale of a share of the stock with respect to which the rights 
were issued shall be determined as in (1) above. The 
basis for determining gain or loss from a subsequent sale 
of a share of the stock obtained through exercising the 
rights shall be determined by dividing the part of the cost 
or other basis of the old shares assigned to the rights, plus 
the subscription price of the new shares, by the number 
of new shares obtained. 


It will be noted that this differs in several re- 
spects from the old method. The points of variance 
which appear at first sight are (a) sale price is 
now limited to cash received, the subscription price 
being eliminated; (b) subscription price is not in- 
cluded in the amount apportioned to cost; (c) the 
total cost basis is no longer averaged, but is ap- 
portioned in accordance with current market quo- 
tations of stock and rights. A fourth distinction, 
which might be noted by a careful examination of 
the last paragraph quoted, but which was made 
clearer by I. T. 2417, published in 1928, is that un- 
der the new method each original group produces 
a new and distinct group on the exercise of rights, 
and this continues through successive rights issues 
like the reproductive process of the amoeba, ad in- 
finitum and, in practice, ad nauseam. 

* Since subscription price exceeds cost, the limitation of T. D. 3403 


applies, and the last prior adjusted cost of the stock is brought down. 
On the return schedule enter cash received as sale price and cost 0. 
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It might be expected that tax practitioners would 
gasp with astonishment at so deliberate a departure 
from the method which the Supreme Court had 
approved, and in fact considerable surprise was 
manifested. Perhaps the Solicitor felt that a cer- 
tain latitude was implied in the statement of the 
Court that the method used in the Miles case “led 
to a correct result.” The quoted phrase might rea- 
sonably be construed to permit, but not to pre- 
scribe, the method there employed. It is to be 
remembered that the Commissioner had appealed 
from that method. He may have felt that rights, 
being different in kind from stock, were more nearly 
analogous to stock of a different class. In any case 
he appears to have overlooked or ignored the funda- 
mental nature of the respective transactions, where- 
by an issue of additional stock of the same class 
produces an immediate, direct and ratable reappor- 
tionment of surplus, whereas an issue of a different 
class, owing to the distinction in preferences, can- 
not produce that result. It is the difference in the 
preferences of the stock, and not the fact that rights 
are a different kind of thing, which produces a dif- 
ferent effect. Where the new stock is of the same 
class, the logical thing to do would seem to be to 
recognize, in the precise degree in which it occurs, 
the reduction in the per share portion of surplus 
which is suffered by every shareholder as the direct 
and inevitable result of the new issue and regard- 
less of his personal choice. The method employed 
in the Miles case recognized this principle. The 
new method does not. 


The publication of Art. 39 immediately gave rise 
to numerous questions, among which were the fol- 
lowing : 

First, the adjustments in the cost of the stock, 
which is the source of the cost of rights under both 
methods, are cumulative upon each successive is- 
sue of rights. Was Art. 39 to be regarded as retro- 
active, with the result that all adjustments for 
previous issues must be recomputed? In T. D. 4018 
it was held that the new method should apply only 
to rights sold or exercised on or after January 1, 
1925. However, Regulations 69 were not published 
until after the returns for 1925 had been filed, and 
under this ruling all returns for that year involving 
sales of rights were incorrect. In practice, revenue 
agents have generally accepted the old basis for 
1925, but officially it is wrong and all computations 
since made from that starting point are also wrong. 


Second, what date should be used for determining 
the valuations used in the apportionments? Soon 
after the new rule was announced, this question 
was asked by Lee, Higginson & Co. of Boston, and 
the Commissioner replied that the effective date was 
the day that the stock first sold ex-rights. The 
same rule was announced in G. C. M. 1394, Cum. 
Bull. VI-1, page 35, published in April, 1927. In 
reliance on this, one of the prominent tax publish- 
ing houses ascertained the stock and rights quota- 
tions of the leading issues since 1924 and prepared 
tables, in which the basis for apportionment was 
reduced to terms of percentages to be applied di- 
rectly to the stock costs. This publication, while 
not official, was the first in the field, is generally 
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followed by the Treasury Department, and has be- 
come an indispensable part of the library of every 
tax practitioner. In I. T. 2474, Cum. Bull. VIII-1, 
page 65, published in June, 1929, the Commissioner 
announced that the proper date for valuation pur- 
poses was the record date. The earlier ruling was 
dismissed with the remark that in that case the 
ex-rights date was an incidental fact, but was not 
the controlling consideration. The tax publishing 
house was obliged to recall and amend its tables 
in full. Meanwhile returns had been made in re- 
liance on the original tables. Many of these remain 
as first filed, and the figures thereby developed fur- 
nish an incorrect starting point for all future com- 
putations. 

Third, to what extent is it necessary to set up 
separate groups for each subscription? In I. T. 2417 
it was made clear that the subscription stock must 
be separated from the original. This is in order 
that the particular cost may be apparent in case 
of partial sales, whether these sales be made from 
identified stock or by conventional application to 
that earliest acquired when identification is impos- 
sible. If there is sound reason for requiring such 
segregation at all, there is no reason in principle 
for stopping short of complete segregation. But 
by this means, if there are five original groups, 
they will become ten on the first exercise of rights, 
twenty on the second, and forty on the third. It 
is not difficult to visualize the point at which com- 
pliance with the rule will become a practical im- 
possibility. The Commissioner may have heard 
rumblings to this effect, or he may merely have 
been actuated by a desire to encourage waivers of 
the advantage secured to taxpayers by the Miles 
case. Whatever the cause, he announced about two 
years ago that taxpayers might, at their option, re- 
port the entire proceeds from sale of rights as in- 
come, in which event the stock costs would not be 
reduced by virtue of such issues. But taxpayers 
should not be forced by indirection to abandon their 
constitutional prerogatives, and the elaboration of 
procedure which has developed from Art. 39 bids 
fair to bring about precisely that result. 

In 1925 the General Electric Company made a 
distribution of stock of the Electric Bond and Share 
Securities Corporation. This was valued, as of the 
date of distribution, at 6614 by the Massachusetts 
Income Tax Division. The following schedules 
show the comparative results which would have fol- 
lowed under the old and new methods of computa- 
tion in the case of a taxpayer who had bought some 
of this stock at the market at that time. The per- 
centages used in the new method are those which 
have been accepted by the Treasury Department. 


SCHEDULE I 
Old Method 


Shares Cost 
1925—200 shares at 66%......... .. 200 $13,300.00 
April, 1928--Subscription price under 
rights, 1 for 3 at 80... (66 2/3) 5,333.33 





4) 18,633.33 


Cost of rights sold... 4,658.33 








iy ee Adjusted cost of stock 200 
* By limitation of T. D. 3403. . 


13,300.00* 
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Oct., 1928—Subscription price under 


rights, 1 for 3 at 90... (66 2/3) 6,000.00 
4) 19,300.00 
Cost of rights sold... 4,825.00 
Adjusted cost of stock 200 $13,300.00* 
April, 1929—By exchange for stock 
of Electric Bond & 
Share Co., basis of 3 
Oe. tee) Be .. fds whe 600 13,300.00 
July, 1929—Stock dividend at 14%. 9 


609 13,300.00 
July, 1929—Subscription price under 





rights, 1 for 6 at 85... (101 1/2) 8,627.50 
7) 21,927.50 
Cost of rights sold... 3,132.50 
Adjusted cost of stock 609 $13,300.00* 
Cost per share....... $ 21.84 
*By limitation of T. D. 3403 
SCHEDULE II 
New Method 
Shares Cost 
1925—200 shares at 661%4.............. 200 $13,300.00 
April, 1928—Cost of rights sold 
|) eee 1,118.17 
Adjusted cost of stock.. 200 12,181.83 
Oct., 1928—Cost of rights sold 
CRASEPIOY oc encase 913.48 
Adjusted cost of stock. . 200 $11,268.35 
April, 1929—By exchange as in pre- 
ceding schedule ....... 600 11,268.35 
July, 1929—Stock dividend at 14%.. 9 
609 11,268.35 
July, 1929—Cost of rights sold 
5 eee 608.01 
Adjusted cost of stock.. 609 $10,660.34 
Cost per share......... $ 17.50 


If the rights had been exercised, the results would 
have been as follows: 


SCHEDULE III 











Old Method 
Shares Cost 
1925—200 shares at 66%............. 200 $13,300.00 
April, 1928—By exercise of rights at 80 66 2/3 5,305.30 
266 2/3 = 18,633.33 
By sale of subscription 
ONIONS aid 32s ite Aiea 66 2/3 4,658.33 
13,975.00 
Oct., 1928—By exercise of rights at 90 66 2/3 6,000.00 
266 2/3 19,975.00 
By sale of subscription 
BONE, soc Sicsl esokkorere e 66 2/3 4,993.75 
200 "$14,981.25 
April, 1929—By exchange ............ 600 & 14,981.25 
July, 1929—By stock dividend ....... 9 
609 14,981.25 
July, 1929—By exercise of rights at 85 101% 8,627.50 
“710% $23,608.75 
Cest per ‘share....:. 6.54... $ 33.23 
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It will be remembered that the cost of the orig- 
inal stock was $66.50 per share, and that later three 
shares were received for one, reducing the cost per 
share to $22.17. This was averaged with the subscrip- 
tion stock. At any point in the calculations the cost 
per share of the stock on hand would have been 
an average cost, always falling between the highest 
and lowest prices paid, which is a reasonable basis. 


SCHEDULE IV 
New Method 








Shares Cost 
Cost of 200 rights of April, 1928, as 
ee I oid Su Ah oak. $1,118.17 
By exercise of above rights, 1 for 3 
I ities boca neck caidas woabeinie 66 2/3 5,333.33 
66 2/3 $6,451.50 
Oct., 1928—Cost of rights (7.4987%) $ 483.78 
Cost of rights as above.. ee 483.78 
+ exercise of above rights, 
EWG Sat 90. seks 22 2/9 2,000.00 
22 2/9 $2,483.78 
April, 1929—In exchange, 3 for 1..... 66 2/3 2,483.78 
July, 1929—Stock dividend at 14%... 
67 2/3 $2,483.78 
July, 1929—Cost of rights (5.3957%).. $ 134.02 
Cost of rights as above.. 7 134.02 
By excercise of above rights, 
1 foe Gat @........... 11 5/18 958.61 
11 5/18 $1,092.63 
Cost per Share .......... $ 


96.88 


Completion of this computation for the remaining 
groups is unnecessary for the purpose of this il- 
lustration. The per share costs in the various 
groups would range from the minimum of $17.50 
shown in Schedule II to the maximum of $96.88 
shown in the last group of Schedule IV. 


It will be noted that in Schedule IV the cost per 
share of the last group is substantially more than 
was actually paid for any of the stock owned. The 
effect of the new method is constantly to withdraw 
portions of original cost from the earlier groups 
and pile them up in the later groups until the lat- 
ter become wholly distorted. At the same time, 
unless the stock sold can be identified, the rule of 
priority governs, and the taxpayer selling a portion 
only of his stock is compelled to use the reduced 
costs of the earlier groups. It is reasonable to 
average the costs, as was done by the old method, 
and when this reduces the cost of the earlier hold- 
ings it is because the new stock is being issued at 
less than such cost, thereby appropriating a part 
of the surplus formerly purchased by the taxpayer, 
and this reflects what actually took place. But the 
new method transfers a portion of the earlier costs 
even when the subscription price is higher than 
those costs. In such cases the taxpayer has not 
lost any portion of his original investment through 
the new issue; quite the contrary is the case. The 
method is accordingly wrong in producing such a 
picture, and as the process continues the results 


(Continued on Page 315) 


















































































































































































































































Recent Accomplishments 
of the Treasury 


By WALTER E. Hope* 


SUSPECT there is a general disposition to re- 
| gerd any description of the activities of the 

United States Treasury as rather complicated, 
somewhat formidable and therefore difficult to un- 
derstand. The repetition of statistics, particularly 
when they deal in the billions, is apt to have a 
numbing effect on the human mind and the average 
person is soon content to leave it to the experts and 
turn to something. with more human interest. 

And yet the subject is one which is of vital inter- 
est to every citizen of the country, in greater or less 
degree, and to the welfare of his family and there 
is no reason why the essential facts 
cannot be placed before him in clear —— 
and simple fashion so that he may 
readily understand and appreciate 
them. It is not a question, for ex- 
ample, whether he actually pays in- 
come tax or not. It is a matter of 
direct concern to him how the 
finances of the Government are 
conducted, what are its revenues, 
receipts and expenditures, and what 
efforts are being made for the im- 
provement of the service. 

In government, as in business, it 
is well to stop occasionally and 
take stock of what has been ac- 
complished. -The present moment, 
following the adjournment of Con- 
gress, seems the logical time to 
review what has been done, not 
only as regards legislation enacted 
by Congress but also in respect to 
administrative achievements in im- 
proving the machinery of govern- 
ment and in meeting and solving 
new problems that have arisen. 

Until we review that record as a whole, it is 
impossible to assess properly the value of what 
has been accomplished or the extent of the progress 
that has been made during the last sixteen months. 
For this reason, it may be worth while to review 
briefly the Treasury’s part in the making of that 
record and in the conduct of the public business 
since the present Administration came into power. 

The Treasury has just closed its fiscal year on 
June 30, 1930. For that year, its records show a 
surplus of $184,000,000, curiously enough almost 
exactly the same as the surplus of the preceding 
year. This surplus was brought about, notwith- 
standing the reduction in income tax rates, to which 
I will refer again later. 

During this period a further substantial reduc- 
tion was effected in the public debt. When the 
present Administration began on March 4, 1929, the 
gross public debt of the United States Government 
amounted to $17,345,000,000. On June 30, 1930, at 


~* Assistant Secretary of the Treasury. Address delivered via net- 
work of National Broadcasting Company, July 14, 1930. 
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the end of the fiscal year, the debt has been reduced 
to $16,185,000,000, or a reduction during the period 
of $1,160,000,000. At the present rate of interest, 
this means a saving in interest payments of over 
$40,000,000 per year. It means also that the Gov- 
ernment has adhered strictly to the sound and well- 
established policy of paying off the public debt as 
rapidly as the revenues permit. You will no doubt 
recall that on August 1, 1919, the debt amounted 
to $26,500,000,000. To-day it is $16,185,000,000, 
which represents a reduction of $10,000,000,000 in 
a little over 10 years, an achievement of which any 

nation might be proud. It repre- 
=| sents a saving in interest of ap- 
proximately $350,000,000 per year. 
To-day the debt has been reduced 
to manageable proportions; and 
eventually, as the debt is further cut 
down this drain on our revenues 
will continue to be reduced, and we 
should be able to look forward to a 
corresponding reduction: in our 
taxes. 

During the period since March 4, 
1929, Congress has authorized three 
debt settlements with foreign debtor 
nations. Settlements were con- 
cluded with Austria, Greece and 
France, thus completing the fund- 
ing of the indebtedness owed to us 
by foreign governments, with the 
exceptions of Armenia and Russia, 
with which, for obvious reasons, no 
settlements can be made at present. 
The total amount funded is 
$11,577,000,000, on account of which 
the United States will receive in 
payment of principal and interest, over the 
periods specified in the agreements, the sum of 
$22,000,000,000. In addition to this, a settlement was 
concluded with Germany on June 23, 1930, for the 
indebtedness of that country to the United States 
on account of the awards of the Mixed Claims Com- 
mission, United States and Germany, and the costs 
of the United States Army of Occupation. Under 
this agreement, the United States will collect from 
Germany over a period of years $250,000,000 on ac- 
count of Army costs and $500,000,000 on account of 
the awards of the Mixed Claims Commission to be 
distributed to American nationals receiving such 
awards. 


Now as regards taxes: on December 16, 1929, 
President Hoover approved a joint resolution of 
Congress, reducing rates of income tax for the 
calendar year 1929. The effect of this reduction was 
to lower the normal tax on the taxable incomes of 
individuals by one per cent and similarly to reduce 
the tax on the taxable incomes of corporations for 
the calendar year 1929 from 12 per cent to 11 per 
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cent. An outstanding feature of this reduction was 
the relatively large benefit afforded to taxpayers 
with relatively small taxable incomes, chiefly those 
with earned incomes derived from salaries and 
wages. It was the fifth reduction in taxes which the 
Federal Government has made within less than nine 
years. Its effects have been far-reaching and have 
benefited all those paying income taxes to the Fed- 
eral Government. 


In the collection of these taxes, the Bureau of 
Internal Revenue has effected many improvements 
during the last sixteen months, while at the same 
time bringing about a reduction both in the number 
of employees and in the cost of collection. During 
this period substantial progress has been made in 
establishing the work of the Income Tax Unit upon 
acurrent basis. For example, on June 30, 1928, there 
were pending in the Income Tax Unit, 221,533 cases 
covering the years 1917 to 1927 inclusive. In June, 
1930, the number of cases on hand for these years 
requiring investigation in the field had been re- 
duced to 29,743. Its efficiency will be further in- 
creased by the transfer during the past month of 
the Bureau of Internal Revenue to the new building 
which has been erected to house all its scattered 
activities, which have hitherto been quartered in 
separate buildings at some distance from one an- 
other. The bringing of all divisions under one roof 
should make possible better coordination and further 
economies of time and expense. 


In addition to its accomplishments in the way of 
reducing expense and at the same time speeding 
up its work, the Bureau has continued its efforts 
to build up a better relationship with the tax-paying 
public. It is at present engaged upon an endeavor 
to simplify the income tax return with a view to 
reducing the difficulties and complications, par- 
ticularly of the smaller taxpayer. It has proceeded 
further upon its policy of endeavoring to arrive at 
a just and equitable determination of disputes with- 
out resorting to litigation, with a result that is fair 
to both parties. While in a business of such magni- 
tude controversies are inevitable, it is the belief of 
the Department that the conduct of a tax system 
should be primarily an administrative problem, with 
resort to the Courts only when the taxpayer and 
the Government cannot agree upon a fair disposi- 
tion. It is of course essential that certain funda- 
mental principles be determined by the Courts, but 
as these are decided from time to time, the necessity 
of resorting to litigation, with all its attendant deay 
and expense, should steadily decrease. In this con- 
nection, the Bureau has so advanced its work that 
it expects at the end of this calendar year to dispense 
entirely with the practice of requesting from any 
taxpayer a waiver extending the time of expiration 
of the statute of limitations. As a matter of fact, in 
the great majority of cases this practice has been for 
the benefit of the taxpayer, but it has been the sub- 
ject of some criticism in the past, and in order to 
avoid any possible ground of complaint, the Bureau 
proposes that after December 31, 1930, no waivers 
will be requested by the Department and that 
waivers will thereafter be executed only upon the 
request of the taxpayer. 
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Turning now to other matters: in the fiscal opera- 
tions of the Treasury certain improvements have 
been made as the result of recent legislation. One 
of these is the issuing of a new form of short-term 
public debt security known as Treasury bills, under 
authority of the Act of Congress, approved June 17, 
1929. These bills greatly simplify the management 
of the public debt. They permit a new and more 
flexible type of security; they supplement or add to 
the system established for short-term financing ; they 
enable the Treasury, by competitive bidding, to 
borrow for short periods at, the lowest rates- con- 
sistent with current market conditions; and they 
provide the banks and the investing public with a 
new instrument, having frequent and convenient 
maturities, for the investment of temporary surplus 
funds. Only last Thursday, the Treasury sold its 
most recent issue of Treasury bills consisting of 
$50,000,000, at an interest rate averaging 17% per 
cent perannum. This constituted a record, being the 
lowest rate at which the Government has ever been 
able to borrow. 


Another improvement which has been put into 
effect is the reduction in the size of the currency. 
The actual issue of the new currency was com- 
menced on July 10, 1929. The reduction in size has 
resulted in substantial savings in the cost of manu- 
facture, as well as in the handling of currency. Not- 
withstanding the innovation, the new currency was 
accorded a favorable reception from the start and 
it is remarkable how rapidly the old size bills have 
disappeared from ordinary circulaiion. 


An important change in the Treasury organization 
has been the transfer to the Department of Justice 
of certain functions in the administration of the Na- 
tional Prohibition Act, as provided in the Act ap- 
proved May 27, 1930. Under this Act a Bureau of 
Prohibition is created in the Department of Justice 
and the Bureau of Industrial Alcohol is retained in 
the Treasury, with provision for close co-operation 
between the two departments. Another change in 
organization has been made by the creation in the 
Treasury Department of a Bureau of Narcotics, 
under the Act of June 14, 1930. 


There are a number of other important activities 
which many people are unaware are conducted under 
the supervision of the Treasury. Included among 
these are the Public Health Service, the Coast Guard 
and the construction of Public Buildings. 


The facilities of the Public Health Service have 
been extended and its work in the study, prevention 
and cure of disease has been made more effective. 
The bill for the establishment of a National In- 
stitute of Health, which was signed by the President 
on May 26, 1930, provides for the gradual building 
up of a large research institute, of which the 
Hygienic Laboratory will serve as the nucleus. The 
bill authorizes the Secretary of the Treasury to ac- 
cept private donations for use in research work at 
the Institute. It further provides for the increase in 
the research staff by the establishment of fellowships 
permitting individual scientists to contribute the 
benefits of their research to the United States. 
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In the period since March 4, 1929, the Coast Guard 
has been enlarged and has greatly increased in effi- 
ciency. During the fiscal year ended June 30, 1929, 
the number of lives saved or persons rescued from 
peril by the Coast Guard was 4,375 and the value 
of vessels assisted, including their cargoes, was 
$49,128,375. Plans are being prepared and are near- 
ing completion for the erection of a new Coast Guard 
Academy at New London, Connecticut. Funds have 
been provided which will greatly improve the avia- 
tion facilities of the Service. 


Few people appreciate the magnitude of the pub- 
lic building program which is being carried on under 
the supervision of the Treasury. In order to conduct 
this program expeditiously, the Office of the Super- 
vising Architect is being strengthened in its person- 
nel; and in addition the Treasury is employing 
private architects for some of the large projects and 
will employ more in the near future under the en- 
larged authority recently granted by Congress. 
During the period since March 4, 1929, the Keyes- 
Elliott Bill has been passed by Congress, adding 
$230,000,000 to the previous authorizations and 
making the total amount now authorized for public 
building $520,000,000. 

In the District of Columbia, the Internal Revenue 
Building, involving nearly $10,000,000, and the Ad- 
ministrative Building for the Department of Agri- 
culture, involving approximately $2,000,000, have 
been completed and are now occupied. The exten- 
sion to the Government Printing Office, involving 
$2,225,000, is nearing completion. The Department 
of Commerce Building, involving $17,500,000, is 
about half completed; and it is expected that the 
central portion will be finished and ready for oc- 
cupancy by the end of this calendar year. Other 
buildings which it is expected will be started during 
the fiscal year beginning July 1, 1930, are: the Post 
Office Department Building, involving slightly over 
$10,000,000; the building for the Department of 
Justice, $10,000,000; the General Accounting Office, 
$4,500,000, refacing and remodeling the State De- 
partment Building, involving $3,000,000; and the 
Administration Building for the Public Health 
Service at an approximate cost of $865,000. With 
the inauguration of these important projects the 
long-awaited plan for the beautifying of Washington 
and the restoration of the L’Enfant plan will be well 
started on its way to accomplishment. 

In the country at large there are now un- 
der construction fifty-two buildings, aggregating 
$26,000,000, and, of these, five exceed in cost 
$1,000,000 each. Twenty buildings are being ad- 
vertised for bids, aggregating $11,000,000. In so far 
as circumstances permit, work on these buildings in 
Washington and throughout the country is being 
pushed as rapidly as possible in order to carry out 
President Hoover’s sound and constructive policy 
for increasing building activity and so stimulating 
all other lines of endeavor during the months im- 
mediately ahead. 

The Bureau of Customs has been completely re- 
organized during the past year, its personnel 
strengthened, and a course of instruction instituted 
for representatives going abroad and others engaged 
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in the collection of duties on imports. Much study 
has been given to the handling of passengers’ bag- 
gage as a means of aiding American travelers re- 
turning from foreign countries. A committee of 
twenty-five prominent citizens has been appointed 
who will advise and recommend, particularly with 
respect to conditions at the Port of New York. A 
new form of baggage declaration greatly simplified 
has been issued as an aid to incoming passengers 
and a booklet of instructions clearly outlining the 
necessary formalities is in course of preparation. 
Provision has been made by the Congress for the 
acquisition of 37 sites on the Canadian and Mexican 
borders for the erection of Customs-Immigration in- 
spection stations. These stations, when completed, 
will greatly expedite inspection of highway traffic, 
affording ptoper facilities for the inspection of 
baggage and protecting the traveling public from the 
elements during such inspection. 

The Treasury has entire confidence in the financial 
stability both of the Government and of the country. 
Even this brief and incomplete outline of the Treas- 
ury’s activities indicates that the finances of the 
Government are in sound condition and that the 
Government itself, under the leadership of President 
Hoover, is in a position to furnish the steadying in- 
fluence necessary in any situation that may arise. 
The unusual conditions through which we have been 
passing are world wide in their application and are 
limited to no one country. No country of any size 
or importance is immune from their effects. Great 
economic changes are in process of taking place. 
Many of these conditions are new and call for a 
different treatment than in the past. We are for- 
tunate in having at the head of the Government at 
this time a man who by training and experience is 
equipped to meet such a situation, a man of out- 
standing and demonstrated ability, tireless industry, 
unquestioned integrity, and unselfish devotion to 
duty and the public interest. He brings to his task 
a thorough understanding of the economic forces 
with which we must deal. The problems which con- 
front us are admittedly not easy of solution but we 
have faced worse in the past and emerged with suc- 
cess, and I am confident that with a leadership char- 
acterized by brains, integrity and public spirit 
backed by the natural resourcefulness and strength 
of our people, we will again find the solution and 


presently press forward to even greater achieve- 
ments. 


Tax Litigation in the United States 
Supreme Court 


ON JUNE 2, 1930, the Supreme Court of the United 
States concluded the October, 1929 term, having 
disposed of an unprecedented volume of Federal tax 
litigation. Following is a resume of the dispositions 
of tax cases, prepared by Floyd F. Toomey, Head 
of the Civil Division, General Counsel’s Office. 
During the term the Court decided 35 tax cases 
on the merits. Of these 35 cases, 29 were decided 
in favor of the Government, 4 were decided in favor 
of taxpayers’ and 2 were remanded for further find- 
~~ 3In one of these four cases the Government confessed error, 
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OTAL overassessments, with interest, allowed, 

in cases of over $75,000 each, amounted to 

$75,672,888.17 in the calendar year 1929, accord- 

ing to the report of The Joint Committee on Internal 
Revenue Taxation and its staff. 


Approximately 12 per cent of the total of over- 
assessments was allowed as a result of the decision 
of the United States Supreme Court in National Life 
Insurance Co. v. United States, 274 U. S. 734. The 
report estimates that this decision will occasion 
total refunds with interest of $36,000,000 besides 
an annual loss in revenue of about $8,000,000. 


Ranking next among the causes of 1929 refunds 


and accounting for 9 per cent of the total was the 


collection of taxes after the expiration of the stat- 
ute of limitations. Next in importance was de- 
preciation, which accounted for 8 per cent of re- 
funds, while inventory adjustments resulted in 6 
per cent of the total. 


Whereas in the previous report the most fre- 
quent criticism against the Bureau of Internal Rev- 
enue was directed at special assessment allowances 
no. question is now raised in this respect. Allow- 
ances under this provision were reduced from 18.9 
per cent of the total in the 14-month period, Feb. 28, 
1927, to Apr. 24, 1928 and 9 per cent in the 7-month 
period, May 29, 1928 to Dec. 31, 1928, to 4.2 per 
cent in the calendar year 1929. The monthly rate 
at which overassessments for all causes was made 
was reduced 41 per cent in 1929 as compared with 
the 21-month period, March 1, 1927, to April 24, 
1928, and May 29, 1928, to December 31, 1928. 
With reference to this decrease the report says: 

In view of the above, it seems reasonable to hope that 
the peak of the high refund years has been passed. How- 
ever, it appears important to consider two questions— 
first, what are the reasons for the decrease in refunds, 
and, second, what are the principal causes for the refunds. 

In regard to the first question, it has been computed 
that for the calendar year 1929, 71 per cent of the adjust- 
ments were for the excess-profits tax years up to and 
including 1921, and that the remaining 29 per cent were 
for years subsequent to 1921. In the case of the preced- 
ing 21-month period, 83 per cent of the overassessments 
were for the excess profits tax years, and only 17 per 
cent for subsequent years. It is believed, therefore,~that 
the decrease in the rate of overassessment is largely due 
to the fact that the Bureau has closed out a large pro- 
portion of the excess-profits returns. It is evident that 
the refunds will be much lower when all the excess profits 
tax controversies are settled. 

_In a general survey of overassessments Mr. 
Parker, chief of staff of the joint committee, states 
that since determination of depreciation is primarily 
a matter of judgment it is the cause, and un- 
doubtedly will continue to be the cause, of con- 
siderable controversy between the Government and 
taxpayers unless some arbitrary rule is devised 
which will be satisfactory. In this connection Mr. 
Parker makes the following further commentary: 
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It is not impossible with low tax rates that some solu- 
tion of the present difficulties may be found. It is the 
opinion of this office that with the experience that 
our taxpayers have had with this subject, the Department 
should discourage changes in depreciation rates shown on 
current returns. It would appear that the judgment of 
the taxpayer, at the time of making the return on the 
question of depreciation would be better than his judg- 
ment four or five years after, when he is making applica- 
tion for a refund. There is also another matter which 
is very unsatisfactory in connection with the present 
method of depreciation. Depreciation is allowed on cost, 
or on March 1, 1913, value, at a certain definite rate. In 
many cases, however, the plant account becomes simply 
a sum of money, and depreciation reserves simply a sum 
of money, and the taxpayer keeps no adequate record of 
his plant in use. When this is true, the taxpayer, instead 
of reducing his plant account when certain items of equip- 
ment are discarded, keeps on depreciating his equipment 
with the result that, in place of getting 100 per cent de- 
preciation, he may get 200 per cent. It is the opinion of 
this office that a complete report on depreciation will be 
desirable. 


It will be observed from the classification of overassess- 
ments that in addition to depreciation other deductions 
which are determined by the exercise of judgment are also 
troublesome. These deductions are amortization, inven- 
tory adjustment, and losses on sales of capital assets. 
Other allied subjects requiring the exercise of judgment 
are valuations for real estate purposes, March 1, 1913, 
valuations and valuations on account of sale of capital 
assets. Attention is drawn to the fact that a report on 
depletion has already been made by the staff and is now 
before the committee. 


The report for the calendar year 1929 does not 
include the recent settlement of the United States 
Steel Corporation case for the years 1918 to 1920, 
inclusive, these years involving an aggregate of 
“original tax paid, additional assessments, previous 
overassessments and present overassessments of 
$303,936,509.42, $39,342,459.56, $9,943,075.45 and 
$21,096,879.11, respectively.” 


In an analysis of overassessments in excess of 
$75,000, made by the Treasury Department, it is 
shown that 84.409 per cent of the overassessments 
of income taxes and 91.23 per cent of the over- 
assessments of estate taxes are attributable to ad- 
justments after the payment of the tax based upon 
causes which could not fairly be considered prior 
to payment. These causes are classified as follows: 


Income taxes: Per cent 
Court and board decisions... . 6. 0.06.06. .60%- 37. 250° 
Duplicate and arbitrary assessments ........ 11172 
Depreciation and depletion adjustments... 10. 083 
PUVONEOCY (CWAMIBOS! 2 kick co ea ee es beae cine 3. 891 
SSENETES OE SIRES, 5. oo edo is dais win woes ceials 7. 567 
SSpPOCtal ASSCISMICME 6. oc eet canes sees ee 
Amortization and loss adjustments .......... 3. 962 
Invested capital and affiliation changes....... 4. 318 
Specie lemmiatione< |. 6255.6 dh aoe SARs 2. 475 

MN 8S odontal le ede ks SOS 84. 409 


1 Of this total court decisions accounted for 27.112 per cent and Board 
decisions for 10.138 per cent. 
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Estate taxes: 


Court and board decisions .................. 34. 89 
Credit for State inheritance taxes ........... 47.95 
Executors’ fees, expenses, etc., paid subsequent 
2) gg. RE ee Oiet Sans S aarerere 3. 96 
Dpheate aasesenients |. . ....c6 ccc ccc eeweeuss 4. 43 
SN Ac tne aha a eNO oltre esd ee, ne 91. 23 


Interest paid on amounts refunded or credited 
in income tax cases amounted to $16,045,295.79 or 
26.74 per cent of the amounts refunded and credited. 


Summary and classification of overassessment cases for the period Jan- 
uary 1, 1929, to December 31, 1929, inclusive; total cases, 180 














Original and additional assessmemts...... $303,948.806.23 
Previously allowed........ $10,573,433.72 
Charged to Director Gen- 
eral of Railroads....... 1,422,431.46 
Total tax collected....... 225,440.763.95 
——————— _ 237, 436,629.13 
OO rn 66,512,177.10 
Barred by statute........ $1,686,774.81 
Withheld deficiency ...... 2,039,479.78 
a 3,726,254.59 
Net overassessments allowed .........eccceeecees $62,785 ,922.51 
Composed of: 
OS eee ern 
RE. Ccc CeCEeUREEEEUET Ow he eee 15,969.125.14 
PURINE, se cordewaewetiasnd seas 8,613,275.53 
— — 62,785,922.51 
Interest paid on overassessments..........2eeee0- 12,886,965.66 
Total of overassessments allowed and interest..... 495, ,672,888.17 
Reduction in original tax by net overassessments reported 
Rr I ayia, oi ras aeiencal Wp iacrdi ai din arva-B aera. atta anal a eaeloicaim area's 20.66 


Average percentage of interest paid on net overassessments 




















CD MOET ainikedcevbsntackecescaceredeuswieeevesdas 20.53 
Classification of overassessments 
] 
Principal cause Amount Per cent 
of total 
Supreme Court decision, insurance company..... $7,431,348.33 11.46 
MURINE DE SERMMIG S605 5c ccc recicssecenecicus 5,826,388.37 8.99 
Depreciation. . i aap aad Sak cts de esa eo Sa tulgs itaecan aed 5,114,991.84 7.89 
BRVGMONEY SUISIMONE. «oo ccc ccccccccscce oceel $075,356.87 6.13 
Payments made by Alien Property Custodian..... 3,378,232.75 5.21 
ile doce Wate we ab ee akon m awe ioe eae 2,863,277.53 4.42 
Reallocation of income...... - | 2,679,431.03 4.13 
ee ee cate -+| 2,617,706.97 4.04 
ova ane odin Gp Sindee eee vie ees 2,279,938.56 3.52 
Change in accounting period..........-ccccess 2,080,387.15 3.21 
EE UEe a cc caware seven wmisesewetee -++-! 2,050,097.93 3.16 
Gslawanty period settlements. .....cccccccccecees | 1,654,842.36 2.55 
GS Lis. Soanwars wee Rawernndee aeek | 1,502,326.29 2.32 
Exclusion of nontaxable income............+.-. 1,446,182.93 2.23 
OS SS a eee ais eaemaaaaate 1,255,855.92 1.94 
NS OIE POE TET ee 1,186,705.13 1.83 
i CP ee WON 6 0civ ec weetesnccorneewes | 747,646.12 4.35 
Cn cniacanedaeccdeteaebbesenteneeve = 688,675.90 1.06 
NL. waciecuecvegn avenek Oeeheseuenn | 166,849.39 -26 
Gain or loss on sale of capital assets.......... 137,124.69 al 
PER c.ncdenceddneewadcawer eve ns vee w er 15,744,036.23 24.29 
EE Pee |64,825,402.29 100.00 
Withheld to meet possible deficiencies.......... ri). 8 +, i ere 
Net overassessments allowed....... eR Os A eee 
| 


Court Decisions 


Accounting Methods.—Rent received in January, 1922, 
on a lease made in 1921 providing for payment on the 
first day of January and July is properly included in 
income for the calendar year 1922 by a taxpayer whose 
established accounting basis is the cash receipts method, 
modified to some extent as to items accrued and un- 
paid— United States Circuit Court of Appeals, Sixth Cir- 
cuit, in Morris-Poston Coal Company, v. Commissioner of 
Internal Revenue. Decision of Board of Tax Appeals, 13 
BTA 344, reversed. 


Advances by Stockholders to Corporation, Deductions 
for.—Advances made by individuals to a corporation to 
cover losses are not deductible, even though the indi- 
viduals were the sole stockholders and conducted the 
corporate business as a branch of a partnership in which 
they were the sole partners, inasmuch as all corporate 
transactions were formally transacted in the name of the 
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corporation.—United States Circuit Court of Appeals, Sec- 
ond Circuit, in 7. N. Nixon v. Robert W. Lucas, Commis- 
sioner. Affirming dismissals by Board of Tax Appeals of 
Docket No. 18947 and Docket No. 31342. 


Affiliated Corporations..-Affiliation for 1918 and 1919 
based on statutory requirements as to stock ownership 
or control is denied two corporations where one owned 
only 70.9 per cent of the stock of the other and voted, 
by means of solicited proxies over 99 per cent of the 
stock that was voted at the annual meetings, such stock 
constituting only 77 to 84 per cent of the total issue.— 
United States Circuit Court of Appeals, Sixth Circuit, in 
United States of America v. Cleveland, Painesville & Eastern 
Railroad Company, Inc. No. 5451. Decision of District 
Court, which sustained Board of Tax Appeals decision, 
4 BTA 637, reversed. 


Affiliation of two corporations existed during 1918 and 
1919 where five persons owned all the stock of one cor- 
poration and 80.2 per cent of the other, and controlled 
18.8 per cent of the other, such controlled stock being 
held by an officer and his wife who allowed the majority 
to dictate the policies and ‘contracts because his salaried 
position and the value of his stock depended on the con- 
trol of the majority interest—United States Circuit Court 
of Appeals, Ninth Circuit, in Commissioner of Internal Rev- 
enue V. Richfield Oil Company. No. 6108. Decision of 
Board of Tax Appeals, 13 BTA 1050, affirmed. 


Annuity Contracts—Deductions.—Annual payments made 
by a corporation under an annuity contract entered into 
in consideration for the conveyance of realty to the cor- 
poration are deductible to the extent that each annual 
payment is in excess of the present value of such pay- 
ment at the time the contract was entered into. Addi- 
tional payments made under a later amendment of the 
contract are disallowed as a deduction, the amendment 
being without consideration, so that the excess payments 
were pure gratuities. 


Cost of real estate acquired under an annuity contract 
is fixed for depreciation purposes as the sum of the pres- 
ent values, at the time the contract was made, of the 
annuity payments to be made over the life expectancy 
of the annuitant—United States Circuit Court of Ap- 
peals, Second Circuit, in Commissioner of Internal Rev- 
enue v. John C. Moore Corporation. Decision of Board 
of Tax Appeals, 15 BTA 1140, affirmed. 


Bad Debts.—Where taxpayer lent securities to pro- 
tect debtor’s margin account and subsequently purchased 
the stock carried on margin to protect his own securi- 
ties on debtor’s promise of repayment, a bad debt de- 
duction in the difference between the debt and the market 
value of the stock upon the debtor’s insolvency is dis- 
allowed, there being no evidence as to whether the stock 
was sold or whether any payments were made by the 
debtor. 


Commissioner’s denial of a deduction for a debt alleged 
to be worthless in part, on evidence that the creditors 
formed a new company to take over the insolvent debtor’s 
business in which the petitioner received preferred stock 
not shown to have been sold, will not be disturbed 
where such action can not be said to be plainly arbitrary 
or unreasonable.—United States Circuit Court of Appeals, 
Sixth Circuit, in Frank Stranahan v. Commissioner of In- 
ternal Revenue. No. 5502. Decision of Board of Tax Ap- 
peals, 14 BTA 1405, affirmed. 


Capital Net Gain—No capital net gain under the 1921 
Act was realized where the loss sustained in one trans- 
action exceeded the gain in another. In any case in 
which the sum of the capital deductions and capital losses 
exceeds the total capital gain, the net income is to be 
computed in the ordinary way without any reference to 
section 206 (capital gain section), and as though that 
section were not present in the statute—United States 
Circuit Court of Appeals, Second Circuit, in De Lancey 
Nicoll v. Commissioner of Internal Revenue. Decision of 
Board of Tax Appeals, 16 BTA 868, affirmed. 

Capital Stock Tax.—Recovery of capital stock tax im- 
posed under the 1921 and 1924 Acts is denied, the tax- 
payer not being entitled to exemption as an insurance 
company under Section 246 of those acts although char- 
(Continued on Page 312) 
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f Ewe jurisdiction of the Special Advisory Committee has 
been extended by the Commissioner of Internal Rev- 
enue to consideration of settlement proposals involving 
pure questions of income tax law and also estate tax con- 
troversies taken to the Board of Tax Appeals. Prior 
to this change, made by virtue of Com. Mim. 3814 and 
effective July 1, 1930, the committee was principally lim- 
ited to the negotiation of settlements in income tax cases 
involving questions of fact or of mixed law and fact. 


The increased jurisdiction to the committee arises from 
a desire to concentrate all of the settlement efforts in one 
organization and represents the taking over by the com- 
mittee of settlement functions previously carried on in the 
Review Division of the General Counsel’s office. 


As heretofore the committee will consider settlement 
proposals in cases where petitions have been filed with the 
Board of Tax Appeals, and, under unusual circumstances, 
where the taxpayer has not previously been afforded an 
opportunity for a conference, will even grant an oral hear- 
ing subsequent to the issuance of the 60-day deficiency 
notice and prior to the taking of an appeal. It will also 
negotiate for settlement of pending court cases and other 
miscellaneous types of cases referred to it by other branch- 
es of the Bureau. The committee will continue to main- 
tain representatives in the field who will extend their 
functions to include estate tax cases involving questions of 
fact or of mixed fact and law. 


A. H. Murray, formerly special attorney with the Gen- 
eral Counsel’s office and Elmer B. Thompson, formerly in 
the Estate Tax Division, are new appointees to the Spe- 
cial Advisory Committee membership. There have also 
been added to the staff of the committee six attorneys 
from the General Counsel’s office. They are: Jesse F. 
Gregory, Josef B. Harlacher, Philip D. Johnston, Maurice 
Parshall, Roy K. Srygley, and John H. Van Brunt. 

The complete list of committee members as at present 
constituted, is as follows: Joseph K. Moyer (chairman), 
Paul F. Cain, Frank T. Eddingfield, Leslie Gillis, Grover 
C. Hammond, Charles T. Hoffman, William H. Lawder, 
Arthur H. Murray, Charles W. Pacy, Craig L. Reddish, 
Perley J. Rose, Robert J. Service, Dewey L. Shepherd, 
Elmer B. Thompson, and Thomas M. Wilkins. 

The text of the ruling affecting the committee’s juris- 
diction follows: 

“Effective as of July 1, 1930, Commissioner’s Mimeo- 
graph 3558, published in VI-2, C. B., page 403, and re- 
lating to the organization of the Special Advisory Committee, 
is amended to read as follows: 

“Effective as of Aug. 1, 1927, there is established in the 
office of the Commissioner a committee to be hereafter 
designated as the Special Advisory Committee, consisting 
of a chairman, members, and a required personnel to per- 
form the duties incident thereto. 

“The general purpose of this body shall be to examine 
into the reasons underlying the accumulation of contested 
income, profits and estate tax cases in the Bureau and 
before the United States Board of Tax Appeals, and the 
prevention thereof. 

“In connection with such general purpose it will con- 
sider and act upon, subject to the approval of the Com- 
missioner, the following classes of cases: 

“(a) Cases pending in the Bureau on which the advice 
of te Commissioner is desired as to questions of Bureau 
policy; 
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_“(b) Cases arising out of the mailing of deficiency no- 
tices as prescribed by the various revenue acts. 


“(c) Cases, not falling in (a) and (b) above, submitted 
to it by the office of the Commissioner. 


“The functions heretofore performed by the 60-day con- 
ference units of the corporation audit division and the 
personal audit division, and a portion of the functions 
heretofore performed by the review division of the office 
of the General Counsel of the Bureau of Internal Revenue, 
with such modifications as may be deemed necessary, will 
become a part of the functions of the committee. 


“Complete records shall be maintained by the commit- 
tee of its action on cases. The committee shall not re- 
consider any case on which the review division of the Gen- 
eral Counsel’s office has taken action prior to July-1, 1930, 
in the absence of newly discovered evidence, or recent 
court or Board decisions in which the Bureau has ac- 
quiesced, or changes in the law and regulations.” 


Make This Your 
Washington Headquarters 


Office Conveniences, without Office Upkeep. 


For $10 a month we offer: 


Telephone and building directory listing 

Use of address on stationery and calling cards 
Acceptance of mail 

Care of phone calls and personal callers 
Storage of stationery 

Locked filing space. 


At a slight additional cost: 


Stenographic service (charge per letter) 


Use of telephone (number of outgoing calls) 
Consulting rooms (at low rate per hour) 


MILDRED LANE DAVIS 


Business Service 
Suite 201 National 2161 


1103 Vermont Avenue 
Washington, D. C. 


Washington Representatives of Attorneys 
and Accountants in Federal Income 
and Estate Tax Matters before 
Government Departments 


MATTHEW F. DORSEY 
ATTORNEY AT LAW 


A. W. GAUMER 


VALUATION ENGINEER 


WASHINGTON BUILDING 
WASHINGTON, D. C. 





























































































































































































































































































































































































306 





“The work of the Special Advisory Committee over a 
period of approximately three years has proven conclu- 
sively the contention of the Bureau of Internal Revenue 
that Federal taxation is a matter of administration and 
not litigation,” says an article in the July number of 
Internal Revenue News by C. T. Hoffman, member of the 
committee. Mr. Hoffman describes the accomplishments 
of the committee as follows: 


“At the close of the fiscal year ended June 30, 1926, there 
were pending before the Board of Tax Appeals more than 
20,000 appeals. The number of new appeals filed was con- 
siderably in excess of the number disposed of. To meet 
the situation there was adopted in 1927 an aggressive set- 
tlement policy, particularly with respect to cases which 
appeared destined for litigation rather than settlement 
through administrative processes. The activities of the 
committee in this direction have been orderly, with the 
settlement procedure given effect so that the result in each 
case disposed of by the committee shall have been con- 
sistent with the proven facts and the law thereto appli- 
cable, with every endeavor to maintain the completed work 
on the highest possible standard of excellence. The re- 
sults of the committee’s intensive efforts in this direction 
are shown by the fact that the cases carried to the Board 
of Tax Appeals and considered to a conclusion by the 
committee up to March 31, 1930, numbered 15,197 dockets. 
Following negotiations with the petitioners, settlements 
were obtained by the committee in 9,242, or 60.7 per cent 
in such cases. 


“The committee during the same period also considered 
to a conclusion 4,081 cases while such cases were in the 
60-day status. Settlements, following negotiations with 
taxpayers or their counsel, were effected in 2,211 of these 
cases, together with 820 cases considered and closed with- 
out appeals, or a total of 3,031 sixty-day cases closed 
without petitions for appeals, representing 74.29 per cent 
closed without appeal. 


“The above figures show that a total of 19,278 cases, 
representing 31,476 tax years, were considered by the com- 
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mittee within the period stated, and that settlements were 
effected in 12,273, or 63 per cent, of the cases considered 
to a conclusion.” 


[N CONSEQUENCE of objection by L. H. Parker, 
chief of the investigating staff of the Joint Committee 
on Internal Revenue Taxation, to a refund to the Cali- 
fornia & Hawaiian Sugar Refining Company, of San 
Francisco, of $166,324, which is the full amount of the 
tax paid for 1927, Congress may be called to revise Section 
13 (12) of the Revenue Act of 1928, under which the 
Treasury Department ruled the taxpayer was entitled to 
tax exemption. 

The statute exempts from taxation, farmers, fruit grow- 
ers or like associations organized and operated on a co- 
operative basis. In the opinion of Mr. Parker, the law 
was not intended to exempt from taxation such _ cor- 
porations as the California & Hawaiian Sugar Refining 
Company which Mr. Parker, in his report, stated is not 
formed by farmers but by 32 corporations of Hawaii, the 
stockholders of which receive a large beneficial interest. 
This company, according to Mr. Parker, produces and 
refines over 75 per cent of the annual amount ,of sugar 
produced in the Hawaiian Islands. Notwithstanding the 
recommendation to deny the refund, the joint committee 
voted not to interfere with the ruling of the Bureau of 
Internal Revenue in which it was held that all the out- 
standing stock of the corporation, with the exception of 
directors’ qualifying shares, has been held by producers 
of raw sugar whose entire output is refined and sold by 
the California refining company. 

In the event that the joint committee determined the 
corporation to be properly exempt under the law, Mr. 
Parker recommended that consideration be given to the 
propriety of changing the law. 


EW York State’s gasoline tax, in its first year of 

operation, netted $25,690,567, almost $2,000,000 more 
than was expected by the State Commissioner of sanahon 
and Finance. 

The net amount, after refunds had been made, was 
$25,126,771, of which $18,807,578 went into the state coffers 
for use in constructing and maintaining its highway sys- 
tem, and $6,269,192 was distributed to New York “ity and 
counties of the state. 

Statistics on the amount of fuel used show that 
1,409,414,457 gallons of motor fuel were reported during 
the 12-month period ended April 30 this year. During 
April, 124,442,550 gallons were reported as consumed or 
sold, and of this amount tax was paid on 121,718,920 
gallons. 

Refunds were allowed on 1,748,866 gallons. The United 
States government purchased 451,432 gallons, while 
1,930,044 gallons were sold to the state and municipal gov- 
ernments, and the remainder was used by distributors for 
non-taxable purposes. This total amount reported in April 
is an increase of approximately 20,200,000 gallons above the 
amount used in March. 





N THE taxation of tobacco products the Government 

is imposing upon tobacco growers and is taking mil- 
lions of dollars from them and the consumers, according 
to Representative Craddock of Kentucky, who has _ in- 
dicated that by way of a farm relief measure an attempt 
will be made to reduce the tax on tobacco products at 
the December session of Congress. 

Since the tax is levied only on manufactured tobacco 
products it is doubtful if any benefit would accrue to 
tobacco growers if the tax were reduced, though it is 
probable that consumers would benefit, but the reduction 
of this sales tax will probably be stoutly resisted because 
of the abundant revenue which it produces. In the last 


fiscal year the Government received $450,000,000 from the 
tax. 


HE amount of revenue from the New York State 
personal income tax, which was payable April 15, was 
surprisingly large, in view of increased exemptions and 
the stock market crash of last fall. Collections to date 
approach within $2,000,000 of record figure of 1929. The 
big stock market operator and professional traders evi- 
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dently profited by the decline in the market as well as 
by the increase of the years previous, according to an 
explanation by Thomas M. Lynch, Commissioner of Tax- 
ation and Finance, and this together with large profits 
made in real estate transactions in the large cities, espec- 
ially in New York, seems to have accounted for the un- 


looked for amount of collections from income for the 
year, 1929. 


nll of $76,000,000 in cash interest payments on 
foreign debts to the United States resulted in an in- 
dicated surplus at the end of the fiscal year closing on 
Tune 30, 1930 of $184,000,000. This was considerably larger 
than was expected in the fore part of June and has given 
rise to renewed hope, despite the business depression and 
probable large decline in revenue from the income tax 
for the year 1930, that the 1 per cent tax reduction ap- 
plicable for 1929 may also be renewed for the calendar 
year 1930. In view of the tardy trade pickup business 
interests will probably have an effective argument that 
business needs the encouragement of modified taxation 
more than the Treasury needs the revenue. 


Secretary Mellon’s statement on the state of the treasury 
at the close of the fiscal year follows: 


“Figures now available in the daily treasury statement 
for June 30 reveal that the finances of the government for 
the fiscal year just closed made a satisfactory showing. 
Receipts again exceeded expenditures, and a further re- 
duction was effected in the public debt. The total ordinary 
receipts amounted to $4,178,000,000, as compared with 
$4.033,000,000 in 1929. Expenditures chargeable against the 
ordinary receipts were $3,994,000,000, as compared with 
$3,848,000,000 in 1929. 


“The surplus, therefore, was $184,000,000, but included 
in this amount is the abnormal sum of $76,000,000 paid by 
foreign governments in June in cash instead of in obliga- 
tions of this government in accordance with the prevailing 
practice for a number of years, and the abnormal customs 
receipts due to anticipation of tariff legislation. 


“Receipts.—The aggregate of customs and internal revenue 
receipts was $3,626,000,000, or $86,000,000 greater than re- 
ceipts from these sources in 1929, and $11,000,000 below 


the treasury’s aggregate estimate after allowance for tax 
reduction. 


“Income tax aggregated $2,411,000,000, as against 
$2,331,000,000 in 1929, or an increase of $80,000,000. Based 
on preliminary reports from collectors, the receipts from 
the current corporation income tax were higher than dur- 
ing the previous fiscal year, due to the fact that growth 
in corporate income more than offset the 1 per cent re- 
duction effective on collections made during the second 
half of the fiscal year 1930. 


“Back tax collections were $6,000,000 greater than an- 
ticipated. The current individual income tax receipts were 
also higher than during the previous fiscal year. In this 
connection it will be recalled that there was a substantial 
aggregate increase in individual income in the calendar 
year 1928 due to realization on sales of capital assets in 
the security market. 


“As above indicated, the total income tax receipts during 
the fiscal year 1930 were $2,411,000,000. The treasury’s 
estimate last Fall before tax reduction was $2,480,000,000. 
After taking into consideration the effect of the tax re- 
duction applicable to collections made during only half 
of the fiscal year, the estimate became $2,400,000,000, or 
$11,000,000 below actual collections. Obviously, the ad- 
vance estimated, in view of the amounts involved, showed 
a remarkable degree of accuracy. 


“Receipts from customs duties, including the tonnage 
tax, were $587,000,000, as compared with $602,000,000 in 
1929, and the treasury estimate of the same amount for 
1930. For the first quarter of the fiscal year 1930 customs 
receipts were about $13,000,000 greater than for the same 
period in 1929. Subsequently, there was a steady decline 
until the month of May, which was slightly over May, 1929. 
In June, 1930, however, the collections were substantially 
greater than in the same month a year ago, due to the 
large receipts during the period of a few days prior to 
the effective date of the new tariff law. 
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“Miscellaneous internal revenue receipts were 
$628,000,000, as compared with $607,000,000 in 1929, an in- 
crease of $21,000,000 and a decrease below the estimate of 
$7,000,000. More than 90 per cent of the miscellaneous in- 
ternal revenue receipts is derived from the tobacco tax, 
the stamp tax and the estate tax. 

“On the basis of collections received during the first 
eleven months of the fiscal year and estimates for the 
month of June, 1930, the receipts from tobacco were about 
$450,000,000, an increase of about $16,000,000 over 1929, as 
compared with an increase for 1929 of $38,000,000 over 1928. 
Stamp tax receipts were about $77,000,000, as compared 
with the high figure of $64,000,000 during 1929, and 
$49,000,000 in 1928. Estate tax yielded about the same as 
last year, when the receipts were $62,000,000. The re- 
mainder of the difference between 1930 and 1929 collections 
is largely accounted for by decrease in collections under 
repealed laws. 

“Expenditures.—The total expenditures chargeable against 

ordinary receipts were $3,994,000,000, as compared with 
$3,848,000,000 in 1929, or an increase of $146,000,000. There 
are a number of items of increases and decreases com- 
prising this difference but the principal items of increases 
are $37,000,000 on account of the War Department, 
$10,000,000 for the navy, $29,000,000 for the Veterans’ Bu- 
reau, $14,000,000 for the Department of Commerce (due 
principally to cost of the census), $16,000,000 for the 
Shipping Board and $150,000,000 for the revolving fund 
provided for in the agricultural marketing act. 
_ “The main items of decrease were $19,000,000 reduction 
in interest payments, $57,000,000 decrease in internal rev- 
enue refunds and $52,000,000 paid in the previous year to 
railroads on a Supreme Court decision on account of back 
railway mail pay. 

“Estimated expenditures in the budget were $4,023,000,000, 
or $29,000,000 greater than the actual expenditures. This 
difference is the net amount of a number of increases and 
decreases, the most important of which are increased ex- 
penditures under the agricultural marketing act and the 
Veterans’ Bureau, and decreases under the Treasury De- 
partment on account of postponement to the fiscal year 
1931 of estimated expenditures under the settlement of war 
claims act and for public buildings, and payments made in 
cash in June by foreign governments on debt settlements. 

“Surplus.—The original estimate of the surplus made in 
advance of the fiscal year was $225,000,000. The 1 per cent 
tax reduction of last Fall, estimated as amounting to 
$80,000,000 for this fiscal year, reduced this figure to 
$145,000,000. 

“The actual surplus for the year just closed is $184,000,000. 
As above indicated, however, there is included in this 
amount the sum of $76,000,000 on account of payments by 
foreign governments in cash rather than in securities as 
heretofore under debt settlement agreements in accordance 
with the procedure followed for a number of years past, 
which change in method of payment was not anticipated 
at the time the estimate was made. 

“Public Debt.—At the close of the fiscal year 1930 the 
total gross debt was $16,185,000,000, as compared with 
$16,931,000,000 on June 30, 1929, or a reduction of 
$746,000,000. Of this amount $554,000,000 is to be attributed 
to the sinking fund and other retirements chargeable 
against ordinary receipts. The net balance in the general 
fund at the close of the fiscal year was $318,000,000, as com- 
pared with $326,000,000 on June 30, 1929. 

“The annual rate of interest on the interest-bearing debt 
on June 30, 1930, was 3.80 per cent, as compared with 3.94 
per cent on June 30, 1929. The decrease was due to lower- 
ing of the borrowing rates on short-term securities. Total 
interest payments in the fiscal year were $659,000,000, as 
compared with $678,000,000 in the fiscal year 1929, or a 
saving of $19,000,000.” 


“Something Ought to Be Done About This” 


It is getting so that a man can not indulge in burglary, 
murder or high treason without being indicted for making 
an incorrect income-tax return, says the New York Times, 
but withholds even a trace of a tear for the occasionally 
bedeviled bootlegger. 





























































































































































































































































































































































































Amendments of Regulations 


Property Held as Joint Tenants and as Tenants by 
the,Entirety 


A RTICLE 27 of Regulations 37 (revised January 
. 1921), and Article 23, Regulations 63, as amended 
by Treasury Decision 3951, have been amended (T. 
D. 4293) by striking out the following sentence: 

This provision applies only to a joint tenancy, or a 
tenancy by the entirety, created subsequent to the passage 
of the revenue act in force and effect at the time of the 
decedent’s death. 


The last sentence of Article 22 of Regulations 68, 
added thereto by Treasury Decision 4248, is 
amended (T. D. 4294) to read as follows: 


The statute extends to joint ownerships wherein the right 
of survivorship exists, regardless of when such joint own- 
erships were created. 


Article 22 of Regulations 70 (1929 edition) has 
been amended by T. D. 4295 by substituting in lieu 
of the first sentence thereof the following: 

The foregoing provisions of the statute extend to joint 
ownerships wherein the right of survivorship exists, re- 
gardless of when such joint ownerships were created. 


Significant Decisions of the Board 
of Tax Appeals 


Accounting Bases.—The petitioner kept its books on a 
fiscal year basis, with the fiscal year ending on November 
30 of each year, but filed its return for the calendar year 
1923. The Board held that the petitioner should have filed 
its return for the fiscal year ended November 30, 1923, and 
the Commissioner committed no error in so determining 
a deficiency in tax. According to the evidence tax returns 
were made on the fiscal year basis for 1924 and 1925. The 
cases of Marlboro Fertilizer Co., 3 B. T. A. 82, relied on by 
the petitioner was held not to be similar in its facts to the 
instant case. The opinion [Seawell] points out that in the 
Marlboro Fertilizer Company case the taxpayer not only ren- 
dered its return on a calendar year basis, but also kept its 
books on that basis—Cohen, Endel Clothing Corporation 
(inactive) v. Commissioner, Dec. 6152 [C. C. H.], Docket No. 
31727. 


Associations Distinguished from Trusts.—1l. Articles 
1502 and 1504, Reg. 62, 65, 69, defining associations and 
trusts, except for those organizations which fall unmistak- 
ably within one class or the other, must be interpreted not 
as an enumeration of express specifications but rather as an 
outline of the more general attributes of the cases com- 
monly dealt with. 


2. Under them, holding trusts doing no business and oc- 
cupied only in passively collecting income and distributing it 
are regarded as trusts; while those which are actively engaged 
in business, conducted by representatives of the group of 
holders of transferable shares with the essential powers of 
directors are regarded as associations. 


3. A lot and one-story building were held in trust, with 
power in the trustees, among other things, to convert the 
same into money and distribute the proceeds among the owners 
of beneficial interests, with discretion to defer conversion for 
not more than twenty years, and full power pending final con- 
version, to manage and control the property, including the 
power to sell, mortgage, lease, and improve and develop, and 
to collect the rents and income and distribute such portion as 
they may determine to be fairly distributable net income semi- 
annually or oftener among the several beneficiaries. The 
trustees individually owned a majority of the beneficial in- 
terests. A partnership of which two of the trustees were 
members, acted generally as agent for the trustees in collect- 
ing rents, renting portions of the building, insuring it, and 
operating a central boiler for the tenants, without specific con- 
tract and without compensation, and it distributed monthly 
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among the beneficiaries one-twelfth of the estimated annual 
income, and, at the end of the year, the remaining balance. 
The income, expenses, and distributions were recorded on the 
books of the partnership. The trustees never held a meeting, 
had no bank account, and kept no books other than memo- 
randa from the partnership records. A few improvements 
and necessary repairs were made; new leases and extensions 
of old ones were made and a mortgage on the property was 
extended, the necessary instruments being signed by some 
of the trustees. The trustees never considered a sale of the 
property. The income for the taxable years was reported in 
a fiduciary return. Held: 

(1) That the trust was not merely passively holding 
property and collecting the income, but was engaged in 
maintaining and renting a building which it owned, and 
was therefore taxable as a corporation under the applica- 
ble regulations and rulings of the Commission. Hecht y. 
Malley, 265 U. S. 144; sec. 704 (a), Revenue Act of 1928. 

(2) The fact that the building was maintained and 
rented through agents who took the burden of the actiy- 
ities makes it none the less the conduct of the group 
through their trustees, especially since the agents were 
themselves the principal trustees and beneficiaries. 

(3) Neither can the trustees be said to have been 
merely collecting rents during an interim before final dis- 
position, since the agents were actively seeking tenants and 
making and renewing leases, and a sale of the property 
was never considered. 

(4) The facts that the trust instrument provided for 
little or no control by the beneficiaries and no meetings 
of trustees or beneficiaries were held are unimportant, since 
a majority of the beneficial holders were themselves trus- 
tees and thus in control, and formal meetings were un- 
necessary.—Lansdowne Realty Trust, Arthur H. Taber, Wen- 
dell Taber, Sturgis Coffin, Trustees v. Commissioner, Dec. 
6145 [C. C. H.], Docket Nos. 37478, 37479. 

Contributions.—A contribution to the Pennsylvania 
League of Women Voters held deductible under Section 
214 (a) (11), Revenue Act of 1921.—Charles W. Dahlinger 
v. Commissioner, Dec. 6156 [C. C. H.], Docket No. 33721. 


Dividends Received by Specific Legatee—Incidence of 
Tax.—Dividends on stock bequeathed as a specific legacy 
by a California testator are not-taxable to the testator’s 
estate during the period of administration, there being 
ample funds in the estate for the payment of debts and 
costs of administration—pursuant to Section 219 (c) of 
the 1921 Act providing for the deduction from an estate— 
of the amount of any income properly paid or credited to 
a beneficiary.—Alfred Harrell, Executor, Estate of J. M. 
— v. Commissioner, Dec. 6139 [C. C. H.], Docket No. 

5728. 


Donations by Corporations—When Allowable as Busi- 
ness Expense.—1. Neither the deduction of an item claimed 
by a corporation to be a business expense nor its dis- 
allowance depends upon whether it is a donation. 

2. Items which may colloquially be called donations, 
because perhaps the recipient is a charity or the occasion 
is beneficent or the transaction it not approached in a 
formal manner with express legal consideration, may still 
have such a business significance as to justify their outlay 
and their recognition as business expenses, and their de- 
duction is to be denied only when the evidence fails to 
establish that they are business expenses or that they are 
reasonably motivated by or related to the proper conduct 
of the business. 

3. The Revenue Acts, beginning with the Act of 1916, 
have always provided for the deduction of ordinary and 
necessary business expenses of both individuals and cor- 
porations, and the provision authorizing the deduction by 
individuals of charitable contributions, added in 1917 and 
carried in subsequent Acts, is to be construed as an en- 
largement of individual deductions and not as an implied 
denial to corporations of the deduction of any charitable 
contributions or donations however closely they may be 
identified with the welfare of the business. 

4. The business character of the item may not be proven 
by statements of the taxpayer’s witnesses that in their 
judgment the donation is a business expense. There must 
be a more objective demonstration by reliable witnesses 
of the motive, character, and other circumstances of the 
payment or liability. 
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5. Where donations are made by a corporation as a 
consistent practice to numerous organizations, in varying 
amounts, and the evidence establishes such a direct relation 
to current business as to support their deduction, it is im- 
material that some of the smaller items were prompted 
by a motive to build good will or to assure future trade. 
The test of the distinction between capital and expense 
should not be ruthlessly applied to small items which are 
sensibly charged off when made.—The Killian Company v. 
Commissioner, Dec. 6137 [C. C. H.], Docket No. 37377. 


Income, Computation of.—The respondent’s computation 
of the “cost of goods sold” by the proportion method 
where there are no inventories, approved upon the petition- 
er’s failure to establish that the proportion used by the 
respondent is incorrect or that the proportion suggested 
by the petitioner is the correct one.—American Industrial 


Corporation v. Commissioner, Dec. 6157 [C. C. H.], Docket 
No. 31072. 


Jurisdiction of the Board.—Where a trustee filed a re- 
turn, but the deficiency notice was addressed to the bene- 
ficiary and referred throughout to the deficiency as that 
of the beneficiary, the Board has no jurisdiction over a 
proceeding brought by the trustee.—The New York Trust 
Company, as Trustee under Trust Indenture, dated December 
24, 1921, by and between Conrad Henry Matthiessen and said 
The New York Trust Company v. Commissioner, Dec. 6150 
[C. C. H.], Docket No. 28250. 


Losses.—1. Mere diminution of actual value of property 
owned does not result in a sustained loss even if the 
diminution occurs in the taxable year. 

2. Because of economic changes, a taxpayer decided 
at the end of 1924 to discontinue operations and sell its 
property. The property remained in taxpayer’s ownership 
and possession throughout and was neither abandoned nor 
discarded during 1924, and was in fact sold in 1925. There 
was no evidence of complete or partial worthlessness. The 
taxpayer claimed a deduction for loss of useful value of its 
property in 1924 on the ground that the value of its oper- 
ations was depressed by economic conditions. Held, there 
was no realized or sustained loss in 1924 and no deduction.— 
White Star Line v. Commissioner, Dec. 6141 [C. C. H.], 
Docket No. 37851. 

1. An individual who purchases stock as an isolated in- 
vestment having no relation to any trade or business is not 
entitled to claim a deduction for an alleged loss under Section 
214(a) (4) of the Revenue Act of 1921. 

2. In 1922 a corporation sold its entire assets to another 
corporation for a note and the assumption of its debts; pur- 
chased, pursuant to an option, shares of stock of the vendee 
which were paid for with the note, and discontinued business. 
In 1923 it filed notice of dissolution. One of its stockholders, 
after litigation over the distribution of the stock purchased, 
received his portion of such stock in 1928. Held, the stock- 
holder sustained no deductible loss in respect of his original 
stock in 1922. 

3. A mere fluctuation in value of stock, although resulting 
from a definite change in the character of the corporation’s 
assets is not a realized gain or loss. Until the stock is sold 
or disposed of or is demonstrated to be completely and per- 
manently worthless, the holder has neither taxable gain nor 
deductible loss, and his cost remains the basis for determining 
gain or loss upon future disposition. 

4. Assuming that the new stock may be regarded as having 
been received in a reorganization so that by Section 202(c) 
(2) the recognition of gain or loss is prohibited, quaere, 
whether an anticipatory loss in a prior year incident to the re- 
organization is any more to be recognized?—Harry C. Howard 
v. Commissioner, Dec. 6161 [C. C. H.], Docket No. 22548. 

Partnerships—1. The existence of a partnership may 
be recognized in a variety of conduct and circumstances, 
and the questions whether one exists, and, if so, the persons 
who compose it with consequent rights and liabilities, can 
not be decided solely with regard to the understanding of 
the alleged partners, their opinions of their conclusions. 

_ 2. Where the existence of an alleged partnership comes 
into question long after the alleged event, collaterally, not 
to resolve disputes among the alleged partners inter sese 
or with those who have directly dealt with the firm, but 
incidentally to determine the tax liability of one of its 
members, who seeks to avoid the tax, his oral statements 
of his intention and understanding must be substantiated 
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by evidence of facts and circumstances reasonably signify- 
ing that a partnership genuinely exists, especially when the 
alleged partners are members of the same family. 

3. In such a proceeding, where the evidence 1s otherwise 
insufficient to establish that the daughters of a partner 
were members of the firm, casual statements of the part- 
ner that they were, made to third persons without the force 
of affecting legal relations with such persons, can not be 
regarded as admissions on the hypothesis that the property 
. daughters thereby became liable for partnership 

ebts. 

4. Such statements are self-serving, and neither they 
nor statements made under circumstances which do not 
give them serious significance as a holding out of the 
daughters as partners for business purposes, can be recog- 
nized as establishing a partnership, or, semble, as sufficient, 
in a proper case, to estop a denial of its existence. 

5. Assuming the existence. of a debt in this case owing 
to petitioner, a showing that the debtor immediately after 
its creation went to another city to engage in business and 
that within a few months the taxpayer wrote him and, 
receiving no answer, let it drop, is insufficient to establish 
that the debt was ascertained to be worthless. 

6. Evidence that a debtor, after paying a small part of a 
personal loan, substantial in amount, moved to another 
city, and that the taxpayer placed the claim with attorneys 
in the taxable year and was advised that they were unable 
to collect it, will not support a deduction in the absence 
of evidence of the nature and extent of the efforts of the 
attorneys to collect or of the debtor’s financial condition 
in the taxable year justifying the charging off of the debt a 
little more than a year after it was incurred. 

7. A partner’s oral estimate of the amount expended by 
him for theatre tickets can not be accepted as proof of the 
amount paid as luxury taxes particularly where the partner- 
ship income was reduced by a weekly allowance for enter- 
tainment expenses, which must be deemed to include luxury 
taxes incident to the entertainment. 

8. Oral estimates by a taxpayer of the amount of auto- 
mobile taxes paid are insufficient to overcome the Commis- 
sioner’s disallowance. 

9. Rental paid for a safety deposit box which was used 
in part for personal articles is not deductible. 

10. Unexplained bank deposits of the petitioner are held 
not to constitute income upon evidence that petitioner’s 
only source of income was his share of partnership earn- 
ings and that his bank account included loans and repay- 
ments of loans almost all of which items he was able to 
identify—James L. Robertson v. Commissioner, Dec. 6143 
[C. C. H.], Docket No. 34709. 


1. In a proceeding to determine the tax liability of an in- 
dividual, wherein he asserts the existence of a partnership 
and his wife’s membership in it, his mere self-serving state- 
ment that a partnership existed or was intended to exist is 
not sufficient. There must be credible evidence of acts, con- 
duct, facts and circumstances demonstrating the alleged pat- 
ner’s actual participation in the business and assumption of its 
liabilities to those with whom the business is transacted. 

2. The sharing of profits can not have the same significance 
in such a proceeding as in a suit to establish a partnership over 
the opposition of one or more of its alleged members.—lW. M. 


Buchanan v. Commissioner, Dec. 6160 [C. C. H.], Docket No. 
17375. 


Penalty for Negligence.—The Board will not disallow 
respondent’s assertion of five per cent penalty for neg- 
ligence when the petitioners’ objection thereto is raised 
for the first time on brief.—American Industrial Corporation 
v. Commissioner, Dec. 6157 [C. C. H.], Docket No. 31072. 

Royalties from Leases.—1. Amounts paid to the grantor 
of an oil and gas lease as royalties and as bonuses, held, 
taxable as income at the ordinary rates and not as capital 
gain. 

2. Royalties and bonuses received by a resident of Texas 
from oil and gas leases covering his separately owned land 
located in Texas, held, to be his separate income. W. P. 
Ferguson v. Commissioner, Dec. 6144 [C. C. H.], Docket 


No. 34975. Mr. Seawell, of the Board, dissented from this 
decision. 


Tenants by the Entirety in Michigan—Taxability of In- 
come Received by Husband.—Under the laws of the State 
of Michigan where a husband receives the income from 
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real estate owned by the husband and wife as tenants by 
the entirety, held that the entire income belongs to the 
husband.—District and Security Trust Company et al., Execu- 
tors of Estate of Edward C. Van Husan v. Commissioner, 
Dec. 6146 [C. C. H.], Docket No. 27008. 


Traveling Expenses—Minimum Deductions.—Under the 
Revenue Act of 1924, and regulations promulgated pursuant 
thereto, where it is shown that at least certain amounts 
were expended for traveling expenses, such minimum 
amounts may be allowed as deductions from gross income 
even though detailed records thereof were not kept.— 
A. F. Rees v. Commissioner, Dec. 6155 [C. C. H.], Docket 
No. 41138. 


Trusts, Income from—Tax Liability —Following Corliss 
v. Bowers, — U. S. —, the settlor of a trust who may by its 
terms control both the corpus and the income to the extent 
of requiring both to be transferred to him, is taxable upon 
the income therefrom not only by virtue of Revenue Act 
of 1924, Section 219 (g) and (h), but also under Revenue 
Act of 1921. 

Revenue Act of 1924, Section 219 (g) (h) is declaratory 
of the existing law.—Grace Whitney Hoff v. Commissioner, 
Dec. 6136 [C. C. H.], Docket No. 31271. 

1. Where a respondent determines a tax on the income 
received by a trustee under a will from property coming 
into such trustee’s hands under the will but sends a defici- 
ency notice to the executor who was a different person from 
the trustee and the trustee files with the Board a petition 
from such notice the proceeding will be dismissed for lack 
of jurisdiction. 

2. Held, that the trusts here involved are not exempt 
from taxation under the provisions of Section 231 (6) of 
the Revenue Act of 1921. 

3. Held, that the petitioners are not entitled to the de- 
ductions taken in their returns for income claimed to have 
been permanently set aside for charitable and educational 
purposes under the provisions of Sections 219 (b) and 214 
(a) (11) of the Revenue Act of 1921. 

4. Where petitioner at the time of filing its return, con- 
tended that its income was either exempt from tax under 
section 231 of the Revenue Act of 1921 or was deductible 
under the provisions of Sections 219 (b) and 214 (a) (11) 
and did not report any tax on the return held that it is en- 
titled to have the profits on the sale of corporate stock 
held for profit or investment for a number of years taxed 
under the provisions of Section 206, although not so 
claimed in its original return. 

The action of the respondent in disallowing a deduc- 
tion taken for executor’s commission approved for lack 
of evidence.—The Fifth Third Union Trust Company, Trus- 
tee under the Will of Jacob G. Schmidlapp, deceased, Trust 
Fund No. 1340 v. Commissioner. The Fifth Third Union 
Trust Company, Trustee of the Charlotte R. Schmidlapp Fund 
v. Commissioner. The Fifth Third Union Trust Company, 
Trustee of a Trust Fund under Deed of Trust of Jacob G. 
Schmidlapp, Designated Fund No. 1163 v. Commissioner. Ed- 
gar Stark, Executor Estate of Jacob G. Schmidlapp, deceased 
v. Commissioner.—Dec. 6138 [C. C. H.], Docket Nos. 26127, 
26128, 26129, 26130, 36836. 


Rulings of the Bureau of 
Internal Revenue 


Community Property Returns—Instructions Relative to 
Statutory Extension of Limitation Periods.—Reference is 
made to the joint resolution of the Congress (H. J. Res. 
340), approved by the President June 16, 1930, which pro- 
vides as follows: 

“Resolved by the Senate and House of Representatives 
of the United States of America in Congress assembled, 
that the three-year period of limitation provided in Sec- 
tion 277 of the Revenue Act of 1926 upon the assessment 
of income taxes imposed by that Act for the taxable year 
1927, and the three-year period of limitation provided in 
Section 284 of the Revenue Act of 1926 in respect of re- 
funds and credits of income taxes imposed by that Act 
for the taxable year 1927 shall be extended for a period 
of one year in the case of any married individual where 
such individual or his or her spouse filed a separate 





income-tax return for such taxable year and included 
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therein income which under the laws of the State upon 
receipt became community property. 

“Sec. 2. The two-year period of limitation provided in 
Section 275 of the Revenue Act of 1928 upon the assess- 
ment of income taxes imposed by Title I of that Act for 
the taxable year 1928, and the two-year period of limita- 
tion provided in Section 322 of the Revenue Act of 1928 
in respect of refunds and credits of income taxes imposec 
by that Act for the taxable year 1928 shall be extended 
for a period of one year in the case of any married in- 
dividual where such individual or his or her spouse filed 
a separate income-tax return for such taxable year and 
included therein income which under the laws of the State 
upon receipt became community property. 

“Sec. 3. The periods of limitations extended by this joint 
resolution shall, as so extended, be considered to be pro- 
vided in Sections 277 and 284 of the Revenue Act of 192¢ 
and Sections 275 and 322 of the Revenue Act of 1928, re- 
spectively. 

“Sec. 4. Nothing herein shall be construed as extend- 
ing any period of limitation which has expired before the 
enactment of this joint resolution.” 

The provisions of this joint resolution are applicable to 
the cases of married individuals for the taxable years 1927 
and 1928 where such individuals or their spouses filed sep- 
arate income tax returns for such taxable years and in- 
cluded therein income which under the laws of the State 
upon receipt became community property. The States 
having community property laws are Arizona, California, 
Idaho, Louisiana, Nevada, New Mexico, Texas and Wash- 
ington. 

Under the provisions of the joint resolution, the periods 
of limitation for assessing taxes in the cases specified in 
the joint resolution, for the taxable years 1927 and 1928 
(including fiscal years ended during those years) are four 
years and three years, respectively, after the returns were 
filed; and the periods of limitation for allowing a refund 
or credit of taxes overpaid on such returns for those 
years, or for the filing of a proper claim therefor, are four 
years and three years, respectively, from the time the 
taxes were paid. Under the provisions of sections 275 and 
322 of the revenue act of 1928, such periods of limitation 
for assessing taxes and allowing refunds and credits for 
the taxable year 1929 are two years. Consequently, the 
periods of limitation for all three taxable years will or- 
dinarily expire during 1932. ‘ 

The provisions of the joint resolution are not applicable 
to cases in which an election was made to file a joint re- 
turn but only to those cases in which, as stated in the 
joint resolution, separate returns were filed and com- 
munity income was included therein. 

The community property income issue is now before 
the Supreme Court of the United States and a final deci- 
sion is expected in ample time to permit an orderly ad- 
justment of all community property returns within the 
periods of limitation, as extended by the joint resolution. 
Pending such decision, the procedure set forth in IT- 
Mimeograph, Coll. No. 3723, R. A. No. 498 (C. B. VIII-1, 
page 89) will be followed in the audit of separate returns 
reporting community income for 1927 and subsequent tax- 
able years. 

Correspondence and inquiries regarding this mimeo- 
graph should refer to the number and the symbols 
IT:E:RR. I. T. Mimeograph 3815, dated July 10, 1930. 


Consolidated Returns—Revenue Acts of 1924, 1926 and 
1928.—Procedure to be adopted in the disposition of pend- 
ing cases for the taxable years 1924 to 1928, inclusive, 
where some of the companies of an affiliated group have 
filed a so-called consolidated return, and other compa- 
nies in the group have filed separate returns. 

Solicitor’s Memorandum 2683 (C. B. IV-1, 238) and 
General Counsel’s Memorandum 1808 (C. B. VI-2, 125) 
modified —G. C. M. 8093: IX-26-4682, p. 3. 


Exemptions from Tax on Corporations—Building and 
Loan Associations and Cooperative Banks.—Revenue Act 
of 1928 and Prior Revenue Acts.—The principle announced 
in United States v. The Cambridge Loan & Building Co. (278 
U. S., 55, T. D. 4252, C. B. VII-2, 290) does not apply 
to a rural loan and savings association organized under 
the laws of Indiana—G. C. M. 8090: IX-26-4679, p. 2. 
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Gasoline Taxes.—The tax imposed on gasoline and other 
like products of petroleum by the State of Florida is de- 
ductible for Federal income tax by the dealer who pays 
it and not by the consumer. If, however, the tax is added 
to or made a part of the business expense of such dealer, 
it can not be deducted by him separately.—G. C. M. 7421: 
1 X-28-4690. 


Gross Income—Inclusions—Revenue Act of 1921 and 
Prior Revenue Acts.—The allotted and inherited surplus 
lands of minor allottees and minor heirs of allottees of 
the Creek Indian Tribe of less than half or of no Indian 
blood, including freedmen, have been taxable from and 
after 60 days from the passage of the Act of May 27, 
1908 (35 Stat., 312); all allotted and inherited homesteads 
remained nontaxable during the continuance of the 21-year 
period from the date of the original homestead deed, ex- 


‘cept that in the case of issue born after March 4, 1906, 


to a Creek allottee of half or more Indian blood such 
homesteads are exempted for a further period until the 
removal of restrictions by lapse of time, death, or the 
act of the Secretary of the Interior, provided, however, 
that exemption ceases upon the passage of the land out 
of Creek Indian ownership. The Act of May 27, 1908, sub- 
jecting the persons and property of minor allottees and 
minor heirs of allottees of less than half or of no Indian 
blood to the jurisdiction of the local probate courts, with 
the proviso that minority should continue to the age of 
21 years for males and to the age of 18 years for females, 
did not operate as a restriction upon the alienation of 
the minors’ allotted or inherited lands.—G. C. M. 8066: 
I X-27-4685, p. 2. 


Interest Upon United States Obligations.—Attention is 
invited to the Act entitled “An Act providing certain ex- 
emptions from taxation for Treasury bills,” approved June 
17, 1930 (Public No. 376, Seventy-first Congress, H. R. 
1244), which amends Section 5 of the Second Liberty Bond 
Act, as amended (Public No. 11, Seventy-first Congress, 
June 17, 1929), by adding at the end thereof a new sub- 
division known as subdivision (d). This new subdivision 
provides that any gain from the sale or other disposition 
of Treasury bills issued after the enactment of the Act 
approved June 17, 1930, shall be exempt from all Federal, 
State, and local taxation (except estate or inheritance 
taxes), and that no loss from the sale or other disposition 
of such Treasury bills shall be allowed as a deduction, or 
otherwise recognized, for the purposes of any tax imposed 
by the United States or any of its possessions. Section 5 
of the Second Liberty Bond Act, as so amended, reads as 


follows, the tax-exemption provisions being contained in 
subdivisions (b) and (d) thereof: 


Sec. 5. (a) That in addition to the bonds and notes authorized by 
sections 1 and 18 of this Act, as amended, the Secretary of the Treas- 
ury is authorized to borrow from time to time, on the credit of the 
United States, for the purposes of this Act, to provide for the purchase 
or redemption before maturity of any certificates of indebtedness or 
Treasury bills issued hereunder, and to meet public expenditures author- 
ized by law, such sum or sums as in his judgment may be necessary, 
and to issue therefor (1) certificates of indebtedness of the United States 
at not less than par and at such rate or rates of interest, payable at 
such time or times as he may prescribe; or (2) Treasury Pills on a 
discount basis and payable at maturity without interest. Treasury bills 
to be issued hereunder shall be offered for sale on a competitive basis, 
under such regulations and upon such terms and conditions as _ the 
Secretary of the Treasury may prescribe, and the decisions of the Sec- 
retary in respect of any issue shall be final. Certificates of indebted- 
ness and Treasury bills issued hereunde: shall be in such form or 
forms and subject to such terms and conditions, shall be payable at 
such time, not exceeding one year from the date of issue, and may 
be redeemable before maturity upon such terms and conditions as the 
Secretary of the Treasury may prescribe. Treasury bills issued here- 
under shall not be acceptable before maturity in payment of interest 
or of principal on account of obligations of foreign governments held 
by the United States of America. The sum of the par value of such 
certificates and Treasury bills outstanding hereunder and under section 
6 of the First Liberty Bond Act shall not at any one time exceed in 
the aggregate $10,000,000,000. 

(b) All certificates of indebtedness and Treasury bills issued here- 
under (after the date upon which this subdivision becomes law) shall 
be exempt, both as to principal and interest, from all taxation (except 
estate and inheritance taxes) now or hereafter imposed by the United 
States, any State, or any of the possessions of the United States, or by 
any local taxing authority; and the amount of discount at which Treas- 
ury bills are originally sold by the United States shall be considered 
to be interest within the meaning of this subdivision. 

(c) Wherever the words “bonds and notes of the United States,” 
or “bonds and notes of the Government of the United States,” or “bonds 
or notes of the United States’ are used in the Federal Reserve Act, 
as amended, they shall be held to include certificates of indebtedness 
and Treasury bills issued hereunder. ‘ 

_ (d). Any gain from the sale or other disposition of Treasury bills 
issued hereunder (after the date upon which this subdivision becomes 
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law) shall be exempt from all taxation (except estate or inheritance 
taxes) now or hereafter imposed by the United States, any State, or 
any of the possessions of the United States, or by any local taxing 
authority; and no loss from the sale or other disposition of such Treas- 
ury bills shall be allowed as a deduction, or otherwise recognized, for 
the purposes of any tax now or hereafter imposed by the United States 


or any of its possessions. 

The report of the Committee on Ways and Means (Re- 
port No. 1759, accompanying H. R. 12440) shows that it 
is the purpose of the Act approved June 17, 1930, to obviate 
the necessity, which existed under the law prior to its 
amendment by such Act, of keeping a complicated system 
of bookkeeping records in order to ascertain gain or loss 
from the sale or other disposition of Treasury bills as 
differentiated from the discount received on such bills. 


Attention is also invited to Section 22(b)4 of the -Reve- 
nue of Act 1928, which provides in part as follows: 

Sec. 22. (b) Exclusions from gross income.—The following items shall 
not be included in gross income and shall be exempt from taxation 
under this title: * * * (4) * * * Interest upon (A) the obli- 
gations of a State, Territory, or any political subdivision thereof, or the 
District of Columbia, or (B) securities issued under the provisions of 
the Federal Farm Loan Act, or under the provisions of such Act as 
amended; or (C) the obligations of the United States or its possessions. 
Every person owning any of the obligations or securities enumerated 
in clause (A), (B), or (C) shall, in the return required by this title, 
submit a statement showing the number and amount of such obligations 
and securities owned by him and the income received therefrom, in such 
form and with such information as the Commissioner may require. In 
the case of obligations of the United States issued after September 1, 
1917 (other than postal savings certificates of deposit), the interest shall 
be exempt only if and to the extent provided in the respective Acts 
authorizing the issue thereof as amended and supplemented, and _ shall 
be excluded from gross income only if and to the extent it is wholly 
exempt to the taxpayer from income taxes; 


Article 81 of Regulations 74, promulgated under the 
Revenue Act of 1928, provides that “Every person owning 
obligations of a State, Territory, any political subdivision 
thereof, or the District of Columba; securities issued under 
the provisions of the Federal Farm Loan Act or of such 
Act as amended; or obligations of the United States or its 
possessions, must, however, submit in his income tax re- 
turn a statement showing the number and amount of such 
obligations and securities owned and the income received 
therefrom.” 

Under the above-quoted provisions of the Revenue Act 
of 1928 and Regulations 74, in the case of Treasury bills 
issued after June 17, 1930, (1) the “amount of such obliga- 
tions and securities” is their par (maturity) value and 
(2) the “income received therefrom” is the net excess of 
the amount realized during the taxable year from the sale 
or other disposition of the bills over the cost or other 
basis thereof, no separate computation of discount being 
necessary. In such cases, and pending revision of the in- 
come tax forms, taxpayers making tax returns shall sub- 
mit the statement required by Section 22(b)4 and Article 
81 in the form of a rider attached to the return.—4292: 
IX-28-4700, p. 1. 

Net Losses—Claim for Allowance of Net Loss—Rev- 
enue Act of 1921.—The addition of new members to an 
affliated group of corporations during a taxable year does 
not create a new taxpayer or end the taxable year of the 
group so as to require the filing of a return for the period 
beginning with the date of each addition. 

A consolidated net loss of an affiliated group for one 
year may not be deducted in its entirety from the consoli- 
dated net income of the group for the first succeeding tax- 
able year. However, the portion of the consolidated net 
loss for the year properly attributable to each affiliated 
corporation may be applied against the consolidated net 
income allocable to such corporation for the first suc- 
ceeding taxable year. 

Law Opinion 1113 (C. B. III-2, 36) revoked so far as in- 
consistent herewith.—G. C. M. 8132: IX-25-4676, p. 7. 


Property Transmitted at Death—Basis for Determining 
Gain or Loss—Revenue Act of 1928.—Certain corporate 
securities among the assets of the estate of A, the husband 
of B, were sold by the executor of his estate, A having died 
in 1929 domiciled in the State of California. The securities 
were acquired by the decedent prior to July 29, 1927, and 
were community property. 

Held, the basis for determining gain or loss to the 
estate from the sale is the fair market value of the prop- 
erty at the time of the death of decedent.—G. C. M. 8131: 
IX-25-4674, p. 2. 

Refund Claims of Members of Indian Tribes.—Effective 
immediately all claims filed for refund of income taxes by 
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or for members of Indian tribes, including freedmen, must 
be accompanied by a certificate, signed by the Superin- 
tendent or Acting Superintendent of the Indian Agency or 
School having supervision in the particular case, showing 
the status of the claimant’ during each of the years cov- 
ered by the claims, that is, whether such claimant is or 
was in the restricted or unrestricted class. In some in- 
stances checks that should have been drawn in favor of 
unrestricted Indians or freedmen heretofore have been 
made payable to the Superintendent of the Indian Agency 
for the use and benefit of the unrestricted claimant and 
vice versa. The procedure provided herein will enable 
those responsible for the preparation and review of .cer- 
tificates of overassessment and the issuance of refund 
checks to readily determine in whose favor the certificate 
and check should be drawn and is designed to eliminate 
errors in that respect. 

This requirement will not of course apply to claims filed 
by Superintendents or Acting Superintendents of Indian 
agencies or schools. In cases in which a Superintendent 
of an Indian agency paid a tax for any year or years out 
of the claimant’s individual trust fund and an overassess- 
ment is disclosed for such year or years certificates of 
overassessment will be prepared in favor of the Superin- 
tendent of the Indian agency concerned, for the benefit 
of the claimant, regardless of the fact that the claimant 
may subsequently have become unrestricted, and whether 
or not the claims were filed by the claimant or an attor- 
ney acting for him, or by the Superintendent.—I. T. U. 
Order No. 220; dated July 7, 1930. 


Statute of Limitations—Revenue Act of 1928.—A jeop- 
ardy assessment of a deficiency in tax for 1918 and notice and 
demand for payment thereof were made within the statu- 
tory period of limitation upon assessment and collection. 
Shortly after the expiration of such statutory period in 
March, 1924, the taxpayer filed a claim for abatement of 
the full amount of the deficiency and furnished a surety 
bond. This claim was allowed in part, and payment of the 
balance of the deficiency was made. A claim for refund 
for the amount of such payment was filed on the ground 
that the payment of the additional tax for 1918 was made 
after the running of the statute of limitations on collection. 

Held, since the amount sought to be refunded was paid 
in accordance with the contract represented by the bond, 


the claim for refund should be denied.—G. C. M. 8193: 
1X -28-4691, p. 5. 


Court Decisions 
(Continued from Page 304) 


tered by the State of New York to do insurance busi- 
ness, in view of the fact that a substantial portion of its 
income is derived from its business of guaranteeing real 
estate mortgages.—United States District Court East. Dist. 
of New York, in Home Title Insurance Company v. United 
States of America. 

Holding company engaged in investing its surplus for 
profit, buying and selling stocks, advancing money to an- 
other corporation, and acquiring mining securities is held 
to be “doing business” so as to be liable for capital stock 
tax for the five years ended June 30, 1926. 

Valuation of assets for capital stock tax purposes is 
approved in the absence of evidence showing it to be ex- 
cessive.—United States District Court, So. Dist. of New 
York, in Argonaut Consolidated Mining Company v. Charles 
W. Anderson, Collector. L-43-197, L-45-104. 


Closing Agreements—Jurisdiction of Courts.—Demurrer 
to an action in a Federal district court to recover 1923 and 
1924 taxes in respect to which a closing agreement had 
been executed should not have been sustained by a judg- 
ment asserting lack of jurisdiction pursuant to Section 
1106 (b) (2) of the 1926 Act, but the action should have 
been dismissed on the ground that the complaint stated 
no cause of action.—United States Circuit Court of Ap- 
peals, Second Circuit, in Aetna Life Insurance Company Vv. 
Robert O. Eaton, Collector. Decision of United States Dis- 
trict Court for the District of Connecticut reversed. 


Closing Agreements—Jurisdiction of Court of Claims.— 
Where a closing agreement was executed on February 
25, 1928, with respect to 1924 taxes, a court is without 
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jurisdiction (pursuant to Section 1106(b) of the 1926 Act) 
as to an action seeking refund of any part of such taxes, 
even though a Supreme Court decision rendered subse- 
quent to the closing agreement has declared unconstitu- 
tional a provision under which part of the taxes were 
paid “Congress has authority to prescribe the conditions 
under which the United States may be sued.”—Court of 
Claims of the United States in The Bankers Reserve Life 
Co. v. The United States. No. K-408. Similar decisions 
were rendered by the Court of Claims in Great Southern 
Life Insurance Co. v. The United States, No. K-422, and 
Wisconsin National Life Insurance Co. v. The United States, 
No. K-340. In the latter case it was held, further, that 
action to recover 1923 taxes is precluded where the 
statute of limitations on refunds has run, even though 
the taxes were collected under a statutory provision sub- 
sequently declared unconstitutional. 


Club Dues, Nontaxable.—Dues and initiation fees paid 
to the Cosmos Club of Washington, D. C., are not sub- 
ject to tax, the predominant purposes of the club being 
“educational and for the advancement of its members 
in science, literature, and art,” and its social features 
being only incidental——Court of Claims of The United 
States in Cosmos Club v. The United States. H-218. 


Collection of Taxes—Bonds to Stay Collection.—Demur- 
rer to a declaration on a bond given to stay collection 
of tax shown on the 1920 consolidated return is over- 
ruled, there being nothing in the declaration to show that 
the bond was given under duress or that assessment was 
not properly made, and acceptance of the bond by the 
collector, although not specifically authorized by statute, 
being held to be a proper exercise of a discretionary ad- 
ministrative power in the collection of tax.—United States 
District Court, No. Dist. of Illinois, E. Div., in United 
States of America v. Converse Cooperage Company, Yocona 
Cooperage Company and Globe Indemnity Company. No. 
36994. 


Compromise Offers—Obligations of Parties.—Offer in 
compromise voluntarily made by the taxpayer with re- 
spect to interest on 1917 taxes, and duly accepted by the 
Commissioner, is binding both upon the Government and 
the taxpayer, even though the tax on which the interest 
accrued is subsequently refunded to the taxpayer.—United 
States District Court, District of Minnesota, Fourth Divi- 
sion, in Big Diamond Mills Company .v. The United States. 
At Law No. 2055. 


Contributions, Corporation.—Contributions by a corpo- 
ration to a trust, created by it to provide funds for the 
benefit of its employees and their dependents in case of 
illness or emergency, the trustees being appointed and 
removable by it, and having power with the approval 
of the corporation to transfer the trust fund to any or- 
ganization for similar purposes, or to terminate the trust 
and pay funds on hand to the corporation are deductible. 
—District Court of The United States, Dist. of Mass., in 
The Forbes Lithograph Manufacturing Company v. Thomas 
W. White, Collector. Law No. 3155. 


Contributions—Deductions.—Contributions to the Amer- 
ican Birth Control League are not deductible inasmuch 
as the league is not “organized and operated exclusively 
for religious,” etc., purposes.—United States Circuit Court 
of Appeals, Second Circuit,,in J. Noah H. Slee v. Com- 
missioner of Internal Revenue. Decision of Board of Tax 
Appeals, 15 BTA 710, affirmed. 


The question at issue in this case, according to the 
construction of the Court, was whether the League is 
organized for charitable, ‘scientific or educational pur- 
poses, and if so, whether those are its exclusive purposes, 
“Education” of the public to the views of the League, 
the opinion (Judge L. Hand) says, may be for the best 
interests of any community, yet it was held to be a per- 
version to stretch the meaning of “educational” as used 
in the statute to such cases. “They are indistinguishable 
from societies to promote or defeat prohibition, to ad- 
here to the League of Nations, to increase the Navy, oF 
other of the many causes in which ardent persons en- 
gage.” The court, accordingly, held that however com- 
mendable the “educational” purpose of the League may 
be, it is not one of the purposes which Congress meant 
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to assist in Section 214 (a) (11) (B) of the Revenue 
Act of 1921 and Section 214 (a) (10) of the Acts of 1924 
and 1926. 

Corporation Deductions.—Amounts paid to officers of a 
close corporation as salaries were properly disallowed 
in part by the Commissioner as being unreasonable, and 
bonuses paid are held to have been distributions of profits, 
being substantially in proportion to stock ownership, the 
aggregate payments being about 85 per cent of the en- 
tire net income of the corporation, and the individuals 
devoting only little time to the corporation’s business, 
being regularly employed elsewhere.—United States Cir- 
cuit Court of Appeals, Ninth Circuit, in General Water 
Heater Corporation v. Commissioner of Internal Revenue. 
No. 6070. Decision of Board of Tax Appeals, 14 BTA 
4, affirmed. 

Current Expense.—Expenditures for electric locomotives, 
mine cars, and steel rails for the purpose of maintaining 
the capacity of a coal mine as the working faces recede 
are deductible as current expenses, even though the equip- 
ment may have a useful life of more than one year.— 
United States Circuit Court of Appeals, Fourth Circuit, 
in Marsh Fork Coal Company v. Robert H. Lucas, Commis- 
sioner. No. 2887. Decision of Board of Tax Appeals on 
this issue, 11 BTA 685, reversed. 

Compromise payment by a corporation to one of its 
stockholders in settlement of his suit to enforce an al- 
leged right to subscribe for additional stock represent- 
ing an increased capitalization is not deductible as an 
expense, the payment being gratuitous and not incurred 
in the corporation’s trade or business.—United States Cir- 
cuit Court of Appeals, Second Circuit, in One Hundred 
Five West Fifty-Fifth Street, Inc. v. Commissioner of In- 
ternal Revenue. Decision of Board of Tax Appeals, 15 
BTA 210, affirmed. 

Depletion Allowances in Computing Beneficiaries’ In- 
come from Royalties on Mining Properties Held in Trust. 
—Reasonable allowance for depletion should be made 
in computing beneficiaries’ income from royalties on min- 
ing properties held in trust, the beneficiaries being held 
to have a property right and interest in the corpus of 
the trust—United States Circuit Court of Appeals, Second 
Circuit, in Kate Fowler Merle-Smith v. Commissioner of 
Internal Revenue; Margaret B. Fowler v. Commissioner of. 
Internal Revenue. Decisions of Board of Tax Appeals, 11 
BTA 265, and 11 BTA 254, reversed. 


Dividends, Date of Distribution.—The date of distribu- 
tion of dividends declared in 1916 and paid in 1917 held 
to have been the date of payment and not the date of 
declaration.—United States Circuit Court of Appeals, Sec- 
ond Circuit, in Arthur Hind v. Jesse W. Clarke, Collector. 
Decision of lower court affirmed. 


Excise Taxes.—The excise tax on the sale of auto- 
mobiles under the 1921 Act should be computed on the 
list price plus the difference between the freight rates 
from manufacturer to destination and the freight rates 
actually paid by the manufacturer from a place of busi- 
ness in another State to destination —Court of Claims of 
the United States in Star Motor Company of California v. 
The United States. No. K-29. 

The following additional decisions involving the appli- 
cation of the excise tax or parts or accessories have 
been made by the Court of Claims. 

Taxable: 

Tool kits especially designed and sold for use on auto- 
mobiles.—The Fairmont Tool and Forging Company v. The 
United States. No. J-106. 

Timing gears primarily designed for use on automobiles. 
—Court of Claims in Perfection Gear Company v. The United 
States. H-467. 

Transmission linings especially designed and sold for 
use on automobiles.—Rochester Woven Belting Corporation, 
Inc. v. The United States. No. J-115. 

Nontaxable: 

“Super-carburetors” not primarily designed or adapted 
for use on automobiles, even though one type was ad- 
vertised as adapted for use on a particular make of au- 
tomobile—Elling O. Weeks (Weeks Supercarburetor Com- 
pany) v. The United States. No. H-515. 

Cigar lighters and combination lighters and ash re- 


— Engineering Corporation v. The United States. 
-278. 
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Timers not primarily adapted for use on automobiles. 
—Advance Automobile Accessories Corporation v. The United 
States, No. J-66; White Brass Castings Company v. The 
United States, No. J-67; Blueblaze Motor Specialties Corpora- 
tion v. The United States, No. H-350. 


Jewelry, fountain pens, and other articles ornamented 
with precious metals issued to purchasers in exchange for 
coupons and certificates of purchase are subject to excise 
tax on their fair market value under the 1918 and 1921 
Acts.—Court of Claims of the United States in United 
Profit Sharing Corporation v. The United States. No. F-93. 


Gain or Loss on Sale of Property.—The basis for de- 
termining taxable gain from the sale in 1922 of land and 
improvements is held to be the value of the land at 
March 1, 1913 plus the depreciated value of the improve- 
ments as of that date, the 1921 Act being construed to 
require an adjustment for depreciation although no ex- 
press provision is made therefor.—United States Circuit 
Court of Appeals, Ninth Circuit, in Joseph O. Koepfli et 
al. v. Commissioner of Internal Revenue. No. 5955. De- 
cision of Board of Tax Appeals, 12 BTA 784, affirmed. 


Sale of beneficial interest certificates was completed in 
1921, and not in 1922, where an agreement of sale was 
entered into on December 20, 1921, (even though the 
agreement stipulated that the sale should not be consid- 
ered as consummated until 1922), the trustee certificates 
were delivered to the vendee together with an irrevocable 
proxy and power of attorney obviating the necessity of a 
transfer on the trustee’s books of such certificates, the 
vendee promised to pay the full purchase price in 1922, 
which promise was secured by collateral in an amount 
greater than the sale price, and the vendor petitioner did 
not sustain the burden resting upon him of proving error 
in the Commissioner’s determination that the petitioner 
was on the accrual basis.—United States Circuit Court of 
Appeals, Ninth Circuit, in Clara Brunton, Executrix, v. 
Commissioner of Internal Revenue. No. 6046. Decision of 
Board of Tax Appeals, 15 BTA 348, affirmed. 


Installment Sales—Tax Liability—Taxpayer which files 
its original return for 1917 on the installment basis is 
not relieved from liability for tax on profits on collec- 
tion made in 1917 from sales made prior to 1917, not- 
withstanding the fact that these profits were reported 
in prior years. Reasoning in John M. Brant Co. v. U. S., 
Ct. Cls., followed.—District Court of The United States, 
No. Dist. of Ohio, W. Div., in The Hoover-Bond Com- 
pany v. Charles H. Nauts, Collector. 


Invested Capital.—Invested capital may not include an 
alleged good will value as a part of paid-in surplus where 
such good will was acquired without the issuance of stock 
therefor.—Court of Claims of The United States in Col- 
orado Continental Lumber Co. v. The United States. H-388. 


The petitioner did not meet the burden resting on it of 
establishing error in the Board’s decision sustaining the 
prima facie correctness of the Commissioner’s reduction 
of surplus by a reserve in the amount of depreciation 
deductions claimed and allowed in prior years but not 
reflected on the books.—United States Circuit Court of 
Appeals, Seventh Circuit, in Moraine Hotel Company v. 
Commissioner of Internal Revenue. No. 4279. Oct. term, 
1929, April session, 1930. 


Refund of 1918 taxes based on the inclusion in invested 
capital of the excess of actual value of tangibles and in- 
tangibles over book figures is denied, taxpayer’s claim 
for refund based on abnormality in invested capital being 
held not sufficient to cover these grounds. 


Taxpayer has failed to sustain the burden of proving 
that its application for refund for 1920 was filed within 
the time prescribed by law.—United States District Court, 
So. Dist. of New York, in Henry Prentiss & Company, Inc. 
v. United States of America. No. L 40/387. 


Interest accrued on securities acquired by the petitioner 
in connection with a merger, which under the terms of 
the merger agreement was not to be included in the 
appraisal of assets of the merging corporations, should 
not be included in the invested capital of the petitioner, 
but constitutes income to the petitioner on the cash basis 
when collected in subsequent years.—United States Cir- 
cuit Court of Appeals, Sixth Circuit, in Pontiac Commer- 
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cial and Savings Bank v. Commissioner of Internal Revenue. 
No. 5361. Decision of Board of Tax Appeals, 11 BTA 
118, affirmed. 

Where there was some competent testimony before the 
Board tending to prove that good will of value was ac- 
quired by the petitioner through the purchase of the 
assets and business of its predecessor in interest, the Board 
should have passed upon such evidence rather than de- 
clining to disturb the Commissioner’s determination that 
there was no good will value, for invested capital pur- 
poses. 

Where there was some evidence before the Board as 
to the cost of a building sold by the petitioner in 1920, 
the Board should have passed upon the amount of loss 
sustained.—United States Circuit Court of Appeals, Ninth 
Circuit, in Citrus Soap Company of California v. Robert H. 
Lucas. No. 6091. Decision of Board of Tax Appeals, 14 
B. T. A. 1155, reversed. 


Losses.—Loss sustained by a corporation on the sur- 
render of insurance policies on the lives of four of its 
officers is deductible in the amount of the difference be- 
tween the total premiums paid and the cash-surrender 
value, on the authority of Lucas v. Alexander, 279 U. S. 
573, holding that a gain under similar circumstances is 
taxable.—District Court of The United States, Dist. of 
Mass., in The Forbes Lithographing Company v. Thomas W. 
White. Law No. 3155. 

Where a parent company in 1922 sold its stockholdings 
in a subsidiary at a loss, such loss is deductible, not- 
withstanding the fact that the subsidiary’s operating losses 
in prior years had been taken advantage of in consoli- 
dated returns—on the authority of Remington Rand, Inc. 
v. Com., 33 Fed. (2d) 77, cert. denied, 280 U. S. —, hold- 
ing that a profit realized on a similar sale was taxable.— 
United States District Court, So. Dist. of New York, in 
United Publishers Corporation v. Charles W. Anderson, Col- 
lector. L-46-86. 


Overpayment of Taxes, Credit for—Credit for over- 
payment of taxes is allowed when the proper executive 
officer of the Bureau of Internal Revenue approves the 
certificate of the Collector, and not upon the first sign- 
ing of the schedule of overassessments for transmission 
to the Collector. Where the first signing of the schedule 
was made before the enactment date of the 1924 Act and 
the final approval was made after such enactment date, 
interest is to be allowed under Section 1019 of the 1924 
Act, although no claim for credit had been filed.—Court 
of Claims of The United States in Revolution Cotton Mills 
v. The United States. F-152. 


Procedure in Criminal Tax Cases.—In a criminal case 
in which the defendant was charged with willfully at- 
tempting to defeat or evade tax, it was reversible error 
for the presiding judge to so instruct the jury as to “put 
upon the defendant the burden of establishing his de- 
fense by proof beyond a reasonable doubt.”—United States 
Circuit Court of Appeals, Third Circuit, in David W. Kuhn 
v. United States. No. 4350. Decision of lower court re- 
versed. 

Property Exchanges.—Exchange of stock held for in- 
vestment for bonds also held for investment is an ex- 
change of property of a “like kind or use” within the 
meaning of Section 202 (c) (1) of the 1921 Act and no 
gain or loss thereon is recognized.—United States Circuit 
Court of Appeals, Second Circuit, in Commissioner of In- 
ternal Revenue v. Richard T. Greene and Lawyers Trust 
Company, Trustees of Estate of William Hall Walker. De- 
cision of Board of Tax Appeals, 15 BTA 401, affirmed. 


Recovery of Taxes Collected by Restraint Proceedings 
after Statutory Period.—Recovery of 1917 tax collected 
by distraint proceedings after expiration of the statutory 
period of limitation is held to be barred by Section 611 
of the 1928 Act where the court finds that collection was 
stayed by the filing of a claim in abatement, the word 
“stayed” being defined as synonymous with “delayed,” 
whether the delay is voluntary or involuntary.—District 
Court of the United States, District of Mass. in American 
Glue Company v. United States of America. Law No. 3510. 


Recovery of Taxes—Application of Sec. 611 of 1928 
Act.—Section 611 of the 1928 Act, prohibiting refund of 
taxes paid after the collection limitation period, collec- 
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tion having been stayed by an abatement claim, does 
not prevent the recovery of taxes paid on April 20, 1926, 
after the collection period, inasmuch as Section 1106 (a) 
of the 1926 Act extinguished the liability—United States 
Circuit Court of Appeals, Third Circuit, in D. B. Heiner 
Collector v. Erie Coal and Coke Company. Decision of lower 
court affirmed. 


Refunds—Statute of Limitations——Refund of 1918 tax 
was barred under Section 611 of the 1928 Act, where 
the tax was timely assessed, claim in abatement was filed, 
and collection was suspended until after the statutory 
period for collection, it being held that the “stay” con- 
templated by Section 611 need not be a judicial stay.— 
United States District Court, District of New Jersey, in 


Imhoff-Berg Silk Dyeing Company v. United States of Amer- 
tcd. 


Reorganizations.—On the record, the Commissioner’s 
determination is sustained that a reorganization was not 
effected where the stockholders owning 63 per cent of 
the stock of a corporation in bankruptcy in 1915 advanced 
on behalf of a corporation organized to acquire at bank- 
ruptcy sale the assets of the bankrupt corporation the cash 
necessary to acquire such assets in exchange for all its 
stock, and that the basis for the sale in 1917 of such stock 
is the amount advanced to the corporation for the pur- 
chase of the assets.—United States Circuit Court of Ap- 
peals, Sixth Circuit, in S. B. Luttrell v. United States; L. 
J. A. Petree v. United States. No. 5472-5473. 


Special Assessment.—Appellate court does not have 
jurisdiction to review decision of the Board of Tax Appeals, 
sustaining Commissioner’s denial of special assess- 
ment under the provisions of Section 210 of the Rev- 
enue Act of 1917.—United States Circuit Court of Appeals, 
Third Circuit, in Duquesne Steel Foundry Company v. Com- 
missioner of Internal Revenue. No. 4293, March term, 1930. 
Decision of Board of Tax Appeals, 15 BTA 467, affirmed. 


Appellate Court denies jurisdiction to review decision 
of the Board of Tax Appeals sustaining Commissioner’s 
denial of special assessment for 1918 and. 1919 under the 
provisions of Section 327 and 328 of the 1918 Act, on 
the authority of Williamsport Wire Rope Co. v. U. S. How- 
ever, petition for review is granted as to that part of 
an additional assessment for 1918 which was conceded to 
be barred by the statute of limitations—United States 
Circuit court of Appeals, Fifth Circuit, in Standard Rice 
—— Inc. v. Commissioner of Internal Revenue. No. 
5559. 


Statute of Limitations—Waivers.—A waiver duly exe- 
cuted but by its terms confined to the “assessment” of 
tax is held to have removed the bar of the statute of 
limitations on collection, the word “assess” in reference 
to tax matters being broad enough to include “collect,” 
especially where the evidence clearly shows that this was 
the intent of the parties——District Court of the United 
States, Western District of Pennsylvania, in Washington 
— & Coke Company v. D. B. Heiner, Collector. No. 5869 

aw. 

Assessment waiver for 1917 held to be a waiver within 
the meaning of Section 250 (d) of the Revenue Act of 
1921, operating to extend the statutory period for col- 
lection also.—United States District Court, W. Dist. of 
Penn., in Max Solomon v. D. B. Heiner, Collector. No. 5895 
Law. 

Waiver signed in the name of the Commissioner by a 
duly authorized subordinate, purporting to extend the stat- 
utory period of assessment for 1918, is a sufficient com- 
pliance with Section 278 (c) of the 1924 Act, the 
Commissioner not being obliged to exercise his individual 
discretion with respect to every waiver presented to the 
Bureau.—United States District Court, Dist. of Minn., 
Fifth Div., in Marshall Wells Company v. Levi M. Willcuts. 
Individually and as Collector of Internal Revenue. 

In determining when a tax for 1922 was paid so as to 
start the running of the four-year limitation period for 
filing a refund claim, the date of receipt of a check by 
the collector should be used rather than the date of pay- 
ment of the check by the bank.—Court of Claims of the 
United States in Second National Bank of Saginaw, Trustee 
of Estate of Wellington R. Burt, Deceased, v. The United 
States. No. K-38. 
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Taxable Income.—Profits from oil and gas leases exe- 
cuted by the State of Texas to plaintiff's assignors are 
subject to Federal income tax, inasmuch as “the State 
of Texas, by throwing the leases of university lands open 
to taxation generally, withdrew from the lessees all rights 
of exemption which might otherwise have existed.”— 
United States Circuit Court of Appeals, Fifth Circuit, in 
James W. Bass, Collector, v. Group 1 Oil Corporation. No. 
5881. Decision of United States District Court, W. Dist. 
of Texas, Austin Div., rendered Feb. 19, 1930, reversed. 

Transfers in Trust—Demurrer is overruled in case in- 
volving the inclusion in gross estate of property trans- 
ferred in trust prior to death, on the authority of May 
v. Heiner, decided by the Supreme Court on April 14, 
1930.—United States District Court, District of Minnesota, 


in First Minneapolis Trust Co. et al. v. L. M. Willcuts, 
Collector. 


Trusts, Income from.—Where a testator who died Feb- 
ruary 13, 1917, provided in his will that one-half of his 
estate should be held in trust and the income used for 
the proper and comfortable support of his son and at 
the son’s death any surplus should go to a charitable 
corporation, the entire income was subject to tax, not- 
withstanding the fact that prior to the son’s death on 
July 3, 1925, the charitable corporation was organized and 
unexpended funds for prior and current years were cred- 
ited to it. Such funds were not deductible under Section 
219 (b) of the 1921 or 1924 Act as “permanently set 
aside” etc.—District Court of The United States, West- 
ern District of Kentucky at Louisville in Charles P. Moor- 
man Home for Women, The Louisville Trust Company, 
Trustee of Charles P. Moorman Trust and Treasurer of 
Charles P. Moorman Home for Women, for the use and 
benefit of the Charles P. Moorman Home for Women v. 
United States of America. No. 1150. 


Trusts, Taxation of Income from.—(1) A _ beneficiary 
entitled to income from a trust who made an absolute 
assignment of a part interest thereunder to another is 


not taxable upon income subsequently distributed in ac- 
cordance with the assignment. 
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(2) Attorneys’ fees on a contingent basis for services 
resulting in a decree declaring that a testamentary trust 
for the accumulation of income had ceased and that the 
taxpayer’s share of the estate was not subject to certain 
other restraints are held not deductible by way of ex- 
haustion as capital assets——United States Circuit Court 
of Appeals, Second Circuit, in Commissioner of Internal 
Revenue v. Marshall Field. Decision of Board of Tax Ap- 
peals, 15 BTA 718, affirmed on first issue and reversed on 
the second. 


Valuation of Property.—Commissioner’s determination 
is sustained as to March 1, 1913, value of a building to 
be used as basis for computing profit from sale in 1924, 
the Board of Tax Appeals having been justified in dis- 
regarding a valuation asserted by a witness based on an 
estimate far exceeding the actual cost of construction, 
the prima facie correctness of the Commissioner’s de- 
termination not being overcome.—United States Circuit 
Court of Appeals, Fourth Circuit, in Anchor Company, Inc. 
v. Commissioner of Internal Revenue. No. 2971. Decision 
of Board of Tax Appeals affirmed. 


Where two banks were consolidated in 1920, stock in 
the consolidated bank being issued to the former stock- 
holders of the two banks on the basis of their original 
holdings, the basis for property of the consolidated banks 
acquired by the new institution is the price for which it 
was acquired at the time of the consolidation—United 
States District Court, Greeneville, Tenn., in Unaka City 
National Bank v. United States of America. 


Stock Rights Under Federal Revenue Acts 
(Continued from Page 299) 

pass from the inaccurate to the bizarre. When the 

point has been reached where the taxpayer is obliged 


to account for sales of stock arbitrarily allocated to 
the earliest issues, now bearing mere skeleton costs, 
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while he continues to hold other shares whose the- 
oretical cost has mounted above the most he ever 
paid for any, it is time to call a halt. 


The new method is also open to many practical 
objections. The valuations for apportionment pur- 
poses are to some extent matters of opinion, not 
susceptible of exact proof. The published percent- 
ages are not binding upon the Commissioner, and 
many close corporations—by far the majority in 
number—are not on the published list. The uncer- 
tainty multiplies. But the groups multiply even 
more. In a short time the plan will be physically 
unworkable. 


The new method has not yet the sanction of 
judicial approval. In the beginning it was accepted 
by taxpayers because it produced smaller gains and 
larger losses from sales of rights than the old 
method. But these advantages were small. The 
cumulative disadvantage with respect to the cost 
of the stock itself is large, and constantly mount- 
ing. Before long some taxpayer will be sufficiently 
interested in that side of the matter to protest the 
present method, and the courts may reasonably be 
expected to prescribe a return to that which they 
have already approved. Unless this occurs very 
soon the conditions of demonstrating costs for sub- 
scription rights will become intolerable and tax- 
payers will abandon the attempt for the simple rea- 
son that the expenses would exceed the possible 
saving in tax. 


Large Proportion of Railroad Earnings 


Are Absorbed by Taxes 


1}EARLY one-fourth of their net earnings were paid by 
1N the railroads in 1929 in taxes to the various Federal, 
state and local governments, according tq a survey of rail- 
way taxation recently completed by the Bureau of Railway 
Economics. 

This means, according to the survey, which covers the 
period from 1890 to the present time, that nearly one-fourth 
of the property, activities, and traffic of the railways in 1929 
were devoted to producing net earnings sufficient to pay the 
tax on railway property as a whole. 

“Taxation in the United States,” according to a bulletin 
issued by the Bureau of Railway Economics analyzing the 
results of its survey, “has become a major economic prob- 
lem; every industry has felt its increasing burden and every 
industry is devoting attention to its own tax problem. 

“That taxes are rising steadily and growing progressively 
more burdensome is unquestionable. It is a public and 
grave problem that demands not only the attention of rail- 
way managers, but of every corporation and every citizen 
as well. 

“The total increase in railway taxes, during the nearly 
two-score years from 1890 to 1928, was from $31,000,000 to 
$412,000,000, an increase of 1,220 per cent. Thus the tax 
aggregate has been one thing in the railway field that has 
shown a continuing tendency to break all previous records 
year after year. 

“During this same period of years, from 1890 to 1928, the 
United States itself made great strides forward in popula- 
tion, in national wealth, and in imports and exports. Rail- 
way investment, earnings and expenses, and traffic also 
grew rapidly. But railway taxes grew faster than any ol 
the other factors. 

“All taxes have been rising in the United States, but 
railway taxes have run ahead of the general trend. From 
1890 to 1928 railway taxes increased 1,220 per cent, while 
taxes other than those paid by the railways increased 952 
per cent. The railway tax growth was more than one- 
fourth greater than that of the tax bill of other industries 
and individuals combined. 
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Theory of Trust Regulation in its Application 
to Labor Unions 
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Two or three such leading articles in each issue. 










Tax Decisions:—The important recent decisions 
in all branches of the law are abstracted and an- 
notated. 






(Inclose this with one of your letterheads to Mich- 
igan Law Review, Law School, Ann Arbor, Mich.) 


“Not only was railway taxation in 1929 the greatest in and 11 originated in the United States Board of Tax 
amount ever recorded, but it came close to absorbing the 


































: . ; : Appeals. 
greatest proportion of railway gross earnings. The ratio ‘ : é ; E . iG . 
of 6.32 cents of taxes for each dollar of gross earnings in The Court likewise disposed of 158 petitions for 
1929 was only slightly below the corresponding average writs of certiorari in tax cases. Of these 158 peti- 
s 4 Bgl 1928, and was greater than in any year tions, 31 were filed by the Government and 127 were 
exc ; . x ee ; 3 
“Considered in relation to net earnings, railway taxes in ere ita! eter 1 1 pl agp of the agin 
1929 absorbed 22.35 cents of each dollar of net earnings. ment were granted. the petitions filed by 
setween 1911 and 1929, cash dividends paid to the stock- taxpayers, 26 were granted and 101 were denied. Of 
holders of Class I railways increased 23 per cent. During the 26 petitions filed by taxpayers which were 
orp ey. period * oF ain — taxes paid by the railways granted, only 8 were opposed by the Government. 
hess fet poke a aglee _ —— on ae In the remaining 18 cases the Government concurred 
creased and are increasing more rapidly than their Federal in the issuance of the writs. 
taxes. During the six-year period from 1923 to 1929, the Upon adjournment of the Court 33 Federal tax 
_— paid to States and — — ee _— cases remained on the docket for argument at the 
shown steady increase year by year, the total increase dur- ° 
ing the period being more than 20 per cent. Federal in- commencement of the October, 1930 term.’ 
come tax rates are now lower than they were in 1923, but During that term the Court disposed of 74 petitions 
sete _ of the railways in 1929 was 16 per cent for writs of certiorari. Of these 74 petitions, 8 were 
pene ee eT filed by the Government and 66 were filed by tax- 
Tax Litigation in tee Ulbaiond States payers. The 8 petitions of the Government were 







granted. Of the 66 petitions which were filed by tax- 


Supreme Court payers, 4 were granted and 62 were denied. In 3 of 












(Continued from Page 302) the 4 cases where taxpayers’ petitions were granted, 
ings of fact and for final disposition in accordance + gaia concurred in the issuance of the 
with the regulations of the Treasury Department. ; ; : 

Eliminating the 2 cases which were remanded for Upon adjournment of the Court on June 3, 1929, 9 
further findings and 2 other cases in which ques- tax cases remained on the docket for argument at 
tions were certified, the Supreme Court reversed the the commencement of the October, 1929 term. 

decisions of the lower courts in 20 cases and affirmed Couette increased volume of Federal tax litigation in the Supreme 
t 78 . os ourt is shown by a comparison of the foregoing with similar figures 
he decisions in the remaining 11 cases. , Of the 35 covering the October, 1928 term. During that term the court decided 
cases decided, 16 originated in the United States 14 tax cases on the merits. Of these 14 decisions 9 were in favor of 
District Courts g originated in the Court of Claims the Government, 4 were in favor of taxpayers and 1 was partly in 

, 


favor of the Government and partly in favor of the taxpayer. 
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Double Taxation Forbidden 


HE United States Supreme Court has recently ruled that 
double taxation of intangible personal property for state in- 
heritance tax purposes is unconstitutional. The decided 
cases cover: 


Bonds, registered and unregistered 
Promissory Notes 
Bank Deposits in Local Banks 





but the ruling may soon be extended to other intangibles in- 
cluding corporate stock. 


Refunds for inheritance taxes which have been paid under 
invalid statutes should be sought at once! The statutory time limit 
for making application for such refunds runs quickly! 


Protests should be made in paying taxes under statutes which 
may be declared invalid! Estate interests should be carefully 
protected until the situation has been wholly clarified. 


An article appears in another part of this issue of the Income 
Tax Magazine analyzing the situation. 


The latest developments in this field are quickly and accurately 
reported in 


THE INHERITANCE TAX SERVICE 
sar ogres 


This service contains a complete analysis of each state law, sup- 
plemented by a general treatise, charts, and current matter. 
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